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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


Plaintiff, : 


~against- t 73 Civ 715 


ORD MOTOR COMPANY and FORD : 
MARKETING CORPORATION, 


——— 


| 
Defendants. $ 
PP OD Oe OD ae? Pe a Ue GH ee Ge OS ae Ge a GD eS ee GD ae ow a es a ae oo am me me am cme 


Before 
! HON, THOMAS P, GRIESA, 
District Judge 
New York, N.Y. 
March 2, 1976 - 2 p.m. 


JULIEN & SCHLESINGER, P.C.,, 
Attorneys for Plaintiff 

BY: ALFRED S, JULIEN, ESQ., 
STUART A, SCHLESINGER, ESQ., 
DAVID JAROSLAWICZ, ESQ., 
DAVID WASSER, ESQ., 


| 
| 
| 


Attorneys for Defendants 
BY: ROBERT MAC CRATE, ESQ., 
WILLIAM M, DALLAS, ESQ., 
WILLIAM A, ZOLBERT, ESQ., 
of Counsel 


SULLIVAN & CROMWELL, ESQS., 
| 
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MR. JULIFN: If vour Honor please, JT have some 
housekeepina short matters to brine to your attention, 


perhaps to update you as to what happened since last we met. 


You may recall I made a suocestion at that time that | 


| to expedite matters counsel could examine by way of deposi- 
i tion the attorneys makina the application, and with respect 
to Mr. Wasser, Mr. Jaroslawicz and Mr. Schlesincer that has 
taken place. 

They have heen examined under oath--not David. Mr. 
Schlesincer and Mr. Wasser. 

Then, in addition to that, we were in receipt last 
nicht at six o'clock of a lencthy set of papers submitted 
by our opponent and a brief as well on the attorneys' fees. 
So I would think with these matters hefore you, with the 
depositions, sheuld you care to look at them in any respect, 
ane just a brief forty-eicht hour period for us to replv to 
the papers received last nicht, that attorneys' fee matter 
would seem to me to he sufficiently explored and then all 
we need do today, unless counsel has some other idea, is 
continue with Mr. Wasser, who has yet to he cross examined. 
I have a few items on an offer of proof and that looks Jike 
it. 

THY COURT: Y think so. 


The only auestion is, whether vou--have you read 
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awjl 3 

2 the materials submitted hy Mr. MacCrate? 

3 MR, JULIFN: Mo, not yet. I started to read ther. 

4 |i THF COUPT: J think TI have all the information I | 

5 need to act on this fee anplication excerpt one thing. TJ 

6 don't think anvhody has put into evidence anytiiina ahout what a 


| 
| 

7 || the--well, let re put it this way: I don't chink anvhody 
| 


8 has rut into evidence anythino that would really he an ae 
9 | tiary hasis for determinina the hourly rate. Wow, you have | 
10 listed some hourly rates, Mr, Julien, for yourself $2090 an | 
ll hour, for Mr. Schlesinaer $125 an hour, for Mr. Ja slawicz | 


12 $65 an hour. Mr. Wasser is listed at $100 an hour. TI 


13 recoqnize that this is the kind of hourly rate for what we 


14 || Will call the first staae of the evaluation, hut nohody has | 


15 || indicated, and I an certainly out of touch anymore with what 


16 experienced partners in law firms are charaino when thev do 


17 charce on an hourly hasis. TI don't really have a hasis for 


18 evaluatina your $209 an hour, Mr. Schlesincer's $125 an hour 


19 ard Mr. JTaroslawicz' $65. 


21 either, Mr. MacCrate. What do I é@>s ahout that? 


22 
23 
a“ 
ys) 


{ 
j 
oy I don't think really you have aiven me anythina | 
MR. MAC CRATF: Your Honor, in the J.indv Prothers 
| 
case at 382 Fed. Supp. 999, there is a rather extensive tahle 
that was revealed. 


THF COUPT: When was that case? 


| 


j | 
experienced partner in a New York law firm when they biil 


| shows lawyers’ date of admission to the bar and the rate, how 
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MR, MAC CRATE: That was decided in 1974, so lt 


ipelieve it is fairly current. 


THE COURT: You don't seek to put’ in evidence? 


would think you would know what is the hourly rate of an 


clients. What do they generally bill? 


MR. MAC CRATE: There are all different rates, 
your Honor. 
THE COURT: Then what does the Lindy case mean to meP 


MR, MAC CRATE: The Lindy case breaks down and 


| 


long they have been practicing. 1t places the whole thing into | 
a context. I think it does provide some standard of comparison. 
THE COURT: Were they New York lawyers? 
MR, MAC CRATE: Philadelphia, but the firm of Harry | 
Cohen and David Berger and their various colleagues were 
being assessed there. 
THE COURT: Can you give me any idea--in other 


words, if an experienced partner in a New York firm works 


on litigation, say, from the defense stzndpoint, and works 


up two or three hundred hours, what does he charge? 
MR, JULIEN: Wouldn‘t it be more what I charge? 
I can teil you that. 


THE COURT: What do you charge? 


SOUTHERN Dini RICT COURT KEPORTERS 
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MP, JULIFN: On a defense case I charce Sr 500 


2 
Hy 4 a day for my time. 
THR COURT: How ~any hours do vou work in a day? | 
. ‘ MP. JULTFN: The averace court dav T would say-- 
- 6 Vig a court day, your Honor--not rore than five, cenerally | 
7 | speaking. 
8 THE COURT: ZI don't know too many people charaina 
9 i aes an hour. 
I MR. JULIFN: Your Honor, I am a crial lawyer of sore | 
6 sa forty years experience and even that rate I no lonaer find | 
ea 12 attractive, JI tell you this, hut the last fee arrancement | 
| 
13 ty made for a defendant's case, and that is last vear, a case 
4 | to he tried this year, that was the fee. | ‘ 
ti | THF COURT: Do you have that case here, hy any | . 
16 | chance, Wr. Mac Crate, the Lindy case? | : 
" | We can cet it. What is the cite on that? | 
ms MR, MAC CRAY: 382 Federal Supplement. 
iE 
s : MP. JULIFN: My associate reminds me in two other 
a matters in which I was either lead counsel or associate 
a | counsel for a multi-plaintiff case, I have charaed in one ’ 


$200 an hour, and that has heen paid, that has heen allowed. 


That is the Memorex case. 


| 
| 
: 


THF COURT: You charaed to a private client of yours? 


MR. JULIFN: No, that was my fee application. 
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COURT: In what Find of a case? 
JULIFN: Securities case, vour Honor. 

THF COUPT: Was that the fee after all the premium 
or whatever? In other words, the way TIT reaard the rule under 
City of Detroit is, you start assessino what would he a so- 
called normal hourly charade and then if there has heen 

| successful result and risk taken and so forth, you add a 
premium. I am askina ahout what is to he ficured hefore we 
get to the cuestion of premium. The $225 in the Memorex, 
was that hefore premium? 

MR. JULIFN: $200 hefore premium. That was a matter | 

| settled @urino litication. 

One other thine IJ want to call vour attention to. 
The difficulty in assessina my time with resrect to the time 
of other senior partners is that I am a litiaator alrost 
exclusively and almost all mv tire is either preparinoe for 
the trial or ensacino in atrial. Consecuently, while the 
rates may look a little hioh, and perhaps they are, this is 
the kind of charce I would he makina. 

THF COURT: How ahout for Mr. Schlesincer? 

MR. JULYIFN: Mr. Schlesincer's and Mr. Jaroslawicz's 
rates are comparatively modest. I throw mvself on the Court. 
Fven if your experience is somewhat out of touch in recent 


years, this is not so hioh a ficure as to he not in keepina 
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with the rate-- 

THF COURT: Mr, Jaroslawicz, the S65 an hour is 
really extremely modest. JY don't see a problem. 

MR, JULIFN: Mr. Schlesinaer is the next senior 
in my firm. 

THF COURT: He practices since '62? 

MR. SCHLFSINGFR: That's richt, your Honor. 

MP. JULIEN: I don't know that cenerally there is 
expert testimony with respect to these thinas, hut I assure 


you if I thought that would he of assistance to vou, and I 


really don't see whether our joint experience should recuire 
that, there would he no difficulty in havina experts testify. 

THE COURT: Mr. MacCrate doesn't prorose to put any 
in and I will take your representation as to what your--I 
will take what you say to me now as testimony and you can be 
cross examined if Mr. MacCrate wishes to do so. 


: MR. MAC CRATF: We attempted in the deposition to 


THE COURT: You have the opportunity now. If you 


| i 
qet this information and we were denied the opportunity. 03 


want to cross examine him, you can. You are representina this 
1}to me and TIT will take it for the record and not have you cao 
through the formalities of takina an oath. 

MR, JULIFN: Very well. 


THF COUPT: YT will get the Lindy case down, hut 
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owjl 
let's consider that subject to your richt of reply, which I 


will aive vou certainly--do you wish to cross examine Mr. 


| Julien or put anythinag further in from your standpoint, Ir. 


MR. MAC CRATF: I believe, your Honor, that the 
hourly rates sucaested by Mr. Julien are substantially in 
excess of what was allowed in the Lindy case for Mr. Farold 
Cohen and Mr, David Beroer. 

THE COURT: TI will look at that case. 


MR. JULIFN: I am not sucaestina that he allowed. 


| 
MacCrate, on the fee application? | 
| 
| 


MR. MAC CRATF: And that on a comparable hasis, in | 


| ticht of the experience of Mr. Schlesinoer and Mr. Jaroslawicz,, 
ee they are down for in the papers is in excess, acain, of 
the standards that are indicated. 

THF COURT: You have no other evidence to put in? ; 


MR. MAC CRATE: I have no further evidence. 


COURT: The record, therefore, is closed 


| 
| 
| 
| 
| 
| 
| 
regarding fee application. | | 
JULIFN: Fxeept for our answer. 
COURT: What are you coina to put in? 
MR, JULIFN: When I have read his affidavit in | 
opposition to fees, I will decide whether anything is reauired 


in opposition to that, and then we were draftine a brief, 


hut upon receipt of this we are redraftina it so aa to reply 


THF COUPT: I hope you won't find it necessary to 


| 


put any more factual material in it hecause that is the purpose 
of the hearinc. | 
MP. JULIFN: It is closed for that purpose. This | ; 
| ds only arcument. | , 
THF COURT: The only thina you would he submittina | 
is a memo? | 
| 
MR. JULIFN: J really can't say about the affidavit. | 
I haven't read it. 
THF COURT: I wanted to have the factual record 
complete. 
MR. JULIFN: Wo facts, your Honor. 
THF COURT: So the only thing I will receive is 
amemo from you, if you wish, and that will he due by the 
end of the day Thursday. 
MR. JUL.IFN: Very well, sir. 
THE COURT: That completes the record on the fee 
| application. 
MR. MAC SRATF: Your Honor, on that point, there is, 
| of course, the aspect of costs related to the fee application 
i wnd we do have evidence that we are prepared to present 
| relatina to the costs of preparina claims for wholesale 


incentive. 
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10 
Now, whether that relates to the damace issue that 
is Fefore your Honor or relates to the fee arrlication is 
cuestion and it depenss upon how vyeur Vonor enters a 
| decision. TF the amount of accountine time claired as a so- 
called cost or expense were to be allowed, it is our position 
that that is a duplication of what is huilt into the wholesale 
inceztive to cover the cost of the claimant of the whoiesczile 
incentive, and it would constitute a double recovery weve 
ces to ke inclueed in the costs allowee on the fee arplica- 
tion. 
To that extent, T do have an aeditional presentation 
i ta make, Fut it relates also to the earace issue. 
"HF COUPT. ¥ think, am a matter of Jaw, that the 
| cases in this circuit indicate that they are not entitled 
| to recover the cost of accountine work, retention of 
|accountina experts. fo my view is, at least now. subiect to 
whitever additional] wateria] Mr. Julien cores ur with in 


his memo, my inclination, now, is not to allow the accountine 


| 
| 
| 
| 


As I understand it, there is a recuest for akovut 
$46,000 in accountina fees, and TI think that is somrethine 
|that those accountants have to hill FIM for. It doesn't 
mean thev work free, hut 7 don't understand the Second Circuit 


' 


| Cases they can get that from Ford. So, unless you see some 
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, | awl 1} 
2 mee ta make a record jin that recard, IT tel} vou now J don't 
| | 
3 [see how J can as a matter of law award that in anv event. 
4 | fo that's that. J am telline vou ali T know at 
| | 
5 | the rorent. J will not award accountina fees as rart of the 
} j 
il | 
| 
6 || attorneys’ fees and costs to be awared under Section 4 of 
| | 
7 | the Clavton Act. | * 
| ‘q 
( \ 
Weis 8 |i MR. MAC CPRATF: In that event, JT would not have | 
| | 
9 wee to present. | 
10 | THE COURT: Yet's co and turn onr attention hack | 
| 
11 to the cuestion of caraces. | 
My 12 What further evidence does anvone wish to put in 
af i | 
% | 
- 13 | on that? | 
* ote i \ 
“4 | MP.) OUTLIFN: Mr. Masser was on the stane when last | 
be | | 
J 15 wy adjourned, and Y had a few items which are to he marked 
| 
- 16 _™ evidence and just a few whick are offered which T understand 
a 
| : me | | 
: 17 = Fonor is declinine to accept just to complete my offer. | * 
| 
18 THE COUPT: You may do that. | 
19 | DAVi OC WAS SFR, called as 1.witness hy the | 
2 | plaintifff, beino first duly sworn, testified as | 
| 
21 | follows: | 


but we will repeat it. 
THE WITYFSS: Ves. 


| 
va | MP, JULIFN: If your fonor please, we had considerable 


y/) THE COURT: I think you were under oath anvvway, 


18 


19 


~ 2 2 Be 


| 
| 
| 
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testimony as to Fxhihit 19909, which has heen marked for identi- 


fication, and 1993, likewise marked for identification, and 
now I respectfully offer those two docurernts in evidence. 


WR. DALLAS: Vour Fonor, hrefore there is an offer 


| Puttine those into evidence, we would move that there should 
| be either a voir dire of Mr. Wasser that he deferred until 

| there has been cross examination because we helieve there are 
| substantial and serious crounés for havina these exhihits 


| excluded entirely. 


THE COURT: You are welcome to have a voir dire. 


MR, PAYIAS: Poes your Honor prefer to have that 


| at this time? 


THF COCPT: That's rioht, sure. 
MR, DALLAS: Fine, your Honor. 
VOIP DIRF FXAMINATION 
RY MR. DALLAS: 


¢ Mr. Wasser, @o you have copies of Plaintiff's 


Fxhibits 1000 for identification and 1003 and 1004 for identi- | 
| 


fication? 
A Yes. 
a) Turning. your attention first, if I may, to Plaintiff’ 


H{.. hit 1000 for identification, in the colurn that says 


wholesale incentive credit, the crand total, do you see that? 


A Yes. 


2 
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Which T helieve is $248,730 and sore odd cents. 
Richt. 
@ Mr. Wasser, that total reflects the entire amount 


of the wholesale incentive, does it not, for the period of 


| Noverber, 1972, throuch February, 1976, or up to February, 


| 1976? 


MR, OVYIFN: February th. 
February 6th? 
Yes. 
THF COURT: That is what it says. 
0 In other words, you are assuming, are you not, 

. Wasser, in that calculation that entire amount of the 
wholesale incentive allowance would have heen passed on Pv 
the franchised dealer to FLM in their purchases of elicihle 
erash parts? 

A MR. JULIFN: That is not really voir Cire, if your 
Honor please. 
THF. COURT: Are you objectina? 
MR, JULIFN: Yes, JT do ohject. 
THE COURT: Sustained. 
@) Mr, Wasser, let me turn your attention to Fxhihit 
1003. There you are usinae the sales period for 1973, are 
you not, as your level basis-- 


A Yes. 
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1 | gwil 14 
| 
2 | Q (Continuing) -- of $798,947? Isn't it true for 
3 | that entire period, excluding one month, that was the period | 
4 | in which FLM was not receiving incentive allowances on pur- | 
5 chases of crash parts from franchised dealers? | / 
6 A That's true. 
7 THE COURT: Let me hear the last question and | 
8 | answer, please. | 
| 
9 (Record read.) 
10 | Q Mr. Wasser, calling your attention again to Plaintiff's 
li | Exhibit 1003 for identification, for the last four and a avers 
| 
12 months reflected in that exhibit it shows that there is an : 
13 | increase in cates over the level basis for that period? 
14 | MR. JULIEN: This is not voir dire, your Honor. I | 
| 
15 | object to it. | 
16 | THE COURT: I don't know what this has to do. It 
17 goes to the merits. | 
18 | MR. DALLAS: If I may have the Court's indulgence, | 
: perhaps I am using the voir dire in an improper way. If I am, 
20 I would apnreciate the Court's instruction. The purpose of | 
2t this is to show that this chart is an entirely speculative do4 


cument. There is no evidence in this record to show that this 
period had FLM been receiving incentive allowance as reflected 


in the fact that he is using a period as his level basis in 


s ££ 8B 8 
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which all hut one month was in a period in which FIM eid not 
| receive the incentive allowance and yet showed a substantial 
increase in sales over the period 1972, and for other reasons 
i which we will aqet into on cross examination and w th other 
| witnesses we submit that this is a document which has other 
| defects that wholly preclude the use of this as a hasis for 
an evidentiary claim for damaces. 

If that is not voir dire, your Fonor, I apolocize, 
but it seems to me-- 

THE COURT: If somethina is wholly speculative, 
| well, I auess it doesn't helong in evidence, Put you can 
! arove thut. YI don't know what vou are aoine to profit hv 
askino him questions. He has laid out what he has done here. 
It is evident. You say it is wholly speculative. You say 
it is wholly speculative and, if that is an obiection, 


that is overruled. We don't have to have a lot of voir dire 


it about it. I overrule that. 


Do you have anythina else vou need to ask him ahout 
going to the foundation or lack of foundation Of this 
document? 

MR. DALLAS: Just a few more cuestions, your lonor. 
I think the other matters could he more profitahly taken up 
in cross examination in view of the Court's ruling. 


WRF COURT: Fine. 


19U0¥a 


expedite matters, I will save all these matters for cross 


examination in view of the Court's rulina, 


THE COURT: Fine. 
Then I will receive--what are you offerina? 


MR, JULIFN: 1000, if your Honor please. That is 


MP, DALLAS: Actually, your Ffonor, order to 
| 


Exhibit C attached to the aroup of papers. 
THF COURT: Let me understand. I want to know what 
| objections there are to Fxhibit 1900. I am not clear and I 
don’t want to miss anything. 
MR. DALLAS: Okay, your Honor. The fundamental 
| objection we have to Fxhihit 1000 is that it assures that for 


the entire period from November, 1972, thrceuch February 6, 19764 


FLM would have received the entire amount of the wholesale 
incentive zllowance passed on to it hy franchised dealers. 

We submit, your Honor, there is absolutely nothina 
in the record to cupport that point. 

THF COURT: I disaacree and overrule that objection. 
Is there any other objection? 

MR. DALLAS: The other ohjection-- 

THF COUPT: In the first place, TI don't know that 
that is an objection to the document, but I won't cuibble 
with you. 


At any rate, are there any other points you. wish 


qwjl 
to make ahout this exhibit? 
MR, PALLAS: This is a secondary objection we have, 


as to the method of calculation of the estimated wholesale 


incentive allowance for the period December 23, 1975, throuch 


| February 6, 1976. We helieve that that's a period that is 


a wholly unrepresentative period, heina immediately after 
the holiday season in which presumably FIM was closed. 
Certainly the dealerships were closed. 

THF COURT: That aoes to weidht. You take that up 
on cross. Any other objections? 

MP. DALIAS: To 1000, your Honor? 

THE COUPT: Ves. 


DALLAS: Wot at this tire. 


* COURT: What do you mean not at this time? 
DALLAS: I'm sorry. No. 
COURT: Those objections are overruled and 1000 
is received. 
(Plaintiff's Fxhibit 1000 for identification 
received in evidence.) 
MP. UY.TFM: The next is 1993, 
THF COUPT: What are your ohiections to 1003?° 
MR. DALLAS: Aaain, your Fonor, as I endeavored 
to point out a moment aco, the hase period that is heina used 


here, and this aoes to the whole method of presentina the 
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the level basis used in Fxhibit 1993 is 

| the fiscal year 1973. All hut one month of that period was 
entirely within the point in time when FIM was not receivino 
the incentive allowance at all from franchised dealers on 
purchases of elicihle parts. So we submit that-- 

THF COURT: If you are ohiectine to an exhibit, 
you are either ohjectina that it has no relevance or that the 
fioures have no foundation, but to araue that--this is an 
araument that aoes to the merits. You are entitled to make 
it and I will be very interested in hearino it, Put I have cot | 
to have the exhibit in to even deal with your araument and 
his aroument. 

MR, DALLAS: I appreciate that. 

THE COURT: That objection I will overrule. Is 
there any other objection”? 

MR. PATLIAS: I helieve that anes to the relevance 
of this document. 

THF COUPT: I disacree. Overruled. 

MR. DALLAS: The second point is this document uses 
what we submit to he an irrelevant period for comnutina ex- 
penses. 

THF COURT: Overruled. 


MR. DALLAS: We submit, further, we have an irrele- 


vant basis for computina the percentav:e of profit, usina 1972 


 saneeapeaseer’ seats Seana , 
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as the basis with sales in 1973 and expenses for 1974. 
‘i 


THE COURT: Overruled. That all aces to the 
MP. DALIAS: To, Fxehihit 1003, your Ronor, that's 


4 
<<) 
weight. Are those your only objections? | 
| 
| 
THF COURT: Fxhibit 1003 is received. | 
(Plaintiff's Fxhihit 1003 for identification was 

| 

received in evidence.) | 
| 

THF COUPT: Is there anythine else from Mr. Wasser? 


| 
MR. JULIEN: Yes. dust on the. offers of proof. | 


I will address myself te what you have presently 


| marked as Fehibit D, which I will oet an exhihit number on. 

MR. DALLAS: JI didn't hear vou. 

THE COURT: Let's have that marked 1505, 
(Plaintiff's Exhibit 1005 marked for identifi- 

cation.) 


THF COURT: Refore I forcet it, if vou are aoinoe to 


MR. JULIFM: You're aiite richt. 


THE COUPT: I think that is to complete the record. 
I will receive 1004. 


MR. DALILAS: Just so the record is clear, our 


| 
| 
| 
| 
| 
| 
{ 
| 
offer 1003, should you not offer 1004? 
| 
| 
; 
| 


objection to 1003 applies to 1004, 


een ttt IEICE A, 


THF COURT: Overruled. OST —— 
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fe" i (Plaintiff's Fxhihit 1004 for identification | 

ie received in evidence.) | 
4 THF COURT: 1004 is that three-pace document. 
5 | MR. DALLAS: JY said it was just the last pace of | 
6 bapae document. I may he in error. | 
7 | THF COUPT: No, it is the whole thinc. | 
8 | MR. PALLAS: Very well. | 
9 | THE COURT: What is this 1005? 
10 | MR. JULIFN: 1005 is a offer of proof on items your 
* | Honor has turned us down on. 

12 THE COURT: What does that relate to? 

13 | MR. JULIFN: With respect to the two percent premium | 
14 which was paid to dealers. 


| 
| 
THE COURT: I aet you. If it relates to that, you 


16 | are offerina it and I will sustain the objection. 
! 


17 MR. DALI.AS: Thank you. 
18 MP. JULJFN: That is Poman numeral JT on that pace. | 
S / 
20 You recall there has heen evidence on that. 
21 THF COUPT: We discussed that hefore. 


| 

Roman II on that paae has to do with the obsolescence credit. 
MNP. JULIFN: Your Fonor rejects hoth those items, is 

that correct? 

THE: COURT:  Riqnht. 


MR. JULIFN: 1002, your Honor, has to deal with the 
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growth factor and the alternative succestions made hy Mr. 
Wasser in his previous testimony which yon rejected, too. 
THE COURT: Yes. 
MR SCLIFN: TY offer 1002. 
COURT: Ford objects?’ 
MP. DALLAS: Your Honor, Ford does object. 


THF COURT: I will sustain the objection 


DIRFCT FXAMINATION 


BY MP. JULIEN: 
0 Do you recall we had testimony here hefore his 


Honor on the auestions of stock order allowance? 


A Yes. 
‘@) Just one Senténce to refresh us on what that is. 
A These are-- 

THF COURT: I remember that auite clearly. 


MR. JULIFN: Very qood. TRis is an item you 4re 


| disallowina, too. 

‘@ Have you computed the total c* what amount your 
client would he entitled to for the stock order allowance had 
you received it? 

A Yes. 

‘a What is that total amount? 

$86,323. 


Covering what period? 
Pog 
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That's from February, '69, throudh February 6, '76. 
Finally, when orders are made hy stock order, are 
they delivered hy Ford to the dealer? 
MP. DAIIAS: Vour Honor, at this point T arm afraid 
this is all relatina to matters as to which there has heen 
|| no indication by the Court that this is a perrissihle testi- 
i; mony of damace. 
MR JULIEN: \Sunderstand that. 


MR. DALLAS: I object to the submission of any of 


the evidence as not heina reflected in the record as heina - 


THF COURT: We all understand. I have said numerous 


| times what I will allow and what I won't allow. I would just 


, urqe you, Mr. Julien, to make it as expeditious as you can. 


Tf the Court of Apreals sends it hack, we can assess additional 


| damaaqes in very short order. 


ME. JULIEN: | Yes). vour Fonor . 


0 What amount is extended hy your client for freiaht 
lon stock orders? 
A re would) he S17, 265), 


(@) Durina what period? 


February, ‘69, throuch February 6, ‘76. 


MR. JULIFN: I understand your Honor disallows that. 


THF COURT: Yes. You have your record. Anvthina 
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WR. JUTIFPY: JT think that’s it, your Foner. 


THF COUPT: Is there any cross examination? 


MR. DALLAS: Just a few minutes cross examination, 


i your Honor. 


With the Court's permission, I would like mv some- 


|what abortive voir dire to he consiéered nart of the cross 
| examination of Mr. Wasser. 
THE COURT: Okay. 


MR, DALLAS: Thank you, your Honor. 


| CROSS FXAMINATION 

| ey MP. DALLAS: 

@ Mr. Wasser, turnina acain to Plaintiff's Fxhihit 
1000 and the items of wholesale incentive credit which is 
referred to as estimated for the period December 23, 1975, 


| to February 6, 1976, do you have that? 


A Yes. 
9) It comes to an amount of $12,700. 


As I understand your earlier testimony, that 


| computation was hasee upon actual purchases made hy FIM for 
1] } 
i the week of Necerbher 23rd to Necemher lst, as well as 
| 

December--excuse me-- January Sth throuch January 9, 1976? 


A Yes. 


| 
| 
i 
i 
| 


0 And the purchases hy FIM for Necerber 23rd to Pecerher 
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3lst was approximately $2,590? 
FHF COURT: ft's all in the record. 
MP. DALTAS: Just if vour Honor would induloe me 
| to set a frame of reference. 
THF COURT: There is a frame. T have it riaht in 
I< front of me. Let's assure JI know it and it's in the record. 
MP. DAIZAS: Thank you, your Fonor. 
¢ Mr. Wasser, for the followina four weeks you used 
ll a projection for calculating the claimed incentive period of 
$19,500 of purchases made January Sth throuch January 9th, is 
that correct? 
A Yes. 
0 And that was the period immediately after the New 
! Year's season, was it not? 
A Yes. 
‘a And was FIM open on Mew Year's dav? 
B No. 
0 How about Christmas day, was it open then? 


A No. 


C Do you know whether the franchised dealers from whom | 


FLM customarily purchased parts were open on those days? 
A Wo, I do not Know. 
@ No you know whether Ford Master Parts. in Teeterboro 


was open on those holidays? 


| 
i 
r 


10 


1} 
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A 


No; Eidon' 


QO Do you happen to know now, at this tire, Mr. 


| 
25 | 
: 
Wasser, what the actual purchases hy FIM were for the reriod-- 
the week followina January 9th? That would he the week of 


January 12th throuch 16th. 


A Will you aive me a moment? 

a Certainly. 

A I don’t want to hold up the Court's time. I mioht | 
or mioht not have it. I miaht have to an throuch my other | 


files. | 


MR. JULIFN: May he step down for that purpose? 


He thinks he may have it over there. 


THF COUPT: You can interroaate--you just provide 


what you know, and if Mr. McKee needs to take the stand, 


he will take the stand. You don't have the fiaures, riaht? 


THF WITHNFSS: Moet on the stand. I miaht have the 


papers in mv hriefcase. 


a) No you know if Mr. McFee would have knowledcoe 


of those specifics? 


A You would have to ask Mr. Mc¥ee. 


0 It doesn't make any difference to me who has ther, 


just as lona as we get them. If you helieve they are in your 


briefcase, and Mr. McKee would not know them, I would 


appreciate if you would ascertain those hecause I think it is 
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| of some siqnificance for the whee for incentive materials. 
MR. JULIFN: May he step down, your Nonor, to see 
if he has them? 
THF ‘COURT: 
(Pause. 

0 Mr. Wasser, havino resumed the stand, have vou in 
the interim consulted sore documents to sscertain anv 
materials I recuested a moment aao? 

A Yes. We have a summary of the costs of sales for 
| January. 

0 So that would cover the entire period from January 

| ist throuch the 31st, is that correct? 

& Yes. 

(a) And what is the summary of the tctal costs? 
$67,154. 

THF COUPT: Po you have it hy week or not? 

THF WITYFSS: It would take a little time. 


COURT: Put the whole month of January would he 


WITHESS: | (S467, L54. 


THE COURT: How does that compare with the fiaure 


| of $99,993.36 contained in Fxhihit 1000, which was the 


estimated figure for Pecemher 23, 1975, to February 6, 1976? 


| Obviously you have aot two different time reriods involved, 
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but I want to know very auickly if your $61,090 ficure invali- 
dates the $99,000 fiaure. 

THF WITNFSS: Your Ponor, the 67,154 is for January. 
You would have to add the 2,439 for the last week of Necemher. 
| THF COUPT: Twenty what? 

THE WITNESS: 

. - THF COUPT: And that cives vou what total? 

THF WITNYFSS: That would aive vou the total for 
December 23rd throuch January 30th. 

THF COURT: That's 69,000? 

THE WITMFSS: Pight. 

THF COUPT: And then you have another week. 

THE WITNFSS: You would have to add the additional 
week of 19,511, which is an estimated period. 

THF COURT: What do you mean, 19,000? 

THF WITPFSS: That is not part of the 67,154. 

MP. JUTIrYW: It is the first week in February. 


THF COUPT: Do you have any ficures for the first 


|week in February? 


THF WITYFSS: Mr. McKee micht or mioht not have 


(that, 1 do not. 


THF COUPT: What are the ficures? 


MP. DALLAS: 


| for the record if we had this hook marked 45 an @exnhiPit. TF Pay ; 
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be askina Mr. Mc¥ee some questions. 


| 
| 
| 
| 


| 
j 
| THF COURT: Anythine you want to de. 


MP, DALLAS: If the plaintiff has no objection, 
I would like to mark the relevant rortion of that hook as 
| 
Defendant's AAA for identification. 


MR. JULIFN: There is no objection. Mr. Mc¥fee's 
| only point is that he needs it in his work. 


THF court: We will mark the took for identification | 


and we will aive it hack to you. 
It is Defendant's Fxhihit AAA for identification. 
What do you call that, sales hook ? 
MP, MC FFF: Sales record. 
MR, PAITAS: I would Jike to have the whole hoor 
|| marked. 


COURT: All rieht. 


(Sales Pecord marked Nefendant's Fxhihit AAA 
for identification.) 
THF COURT: Fave we aot the actual ficures for the 
. 
first week in February? 
MP. SCHLFSINGFP: Yes. 
THF COUPT: What's that? 


MR. SCHLFSINGFP: $14,163.82. 


MR. DALLAS: Who prepared that cormrutation? 


MR. JULI? : Iook at the hook. 
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MR. PDALTAS: IT don't have the hook. 


MR. SUT IPr: It came from the hook, JT assume. 


MR, SCHIFSINGFP: The first five entries for the 
ll month of February. 


MR. DALLAS: T haven't had a chance to look at the 


| book, your Honor. 


THF COUPT: Can you tell from the hook what the 


| fiaqure was for the first week in Fehruary? We have had the 
| attorneys statino it. 


0 Can you, Mr. Wasser? It has heen markee as Defendant's 


| Fxhibit AAA. 


A 17,000-=+] 'r sorry. 


| 
| 
i 
\ 
i 
i 


MP. PALIAS: Mr. Wasser, or your convenience, we 


| have a pocket calculator if you would like to make a computa- 
tion. 
I have a hetter one in mv hriefcase. 


Thir one is rioht here. 


14,194. 
TEE COURT: We will take it as $14,990-- 
THE KITNEAS : 14,164. 
0 Mr. Wasser, by turnina to what has heen marked 
| identification as Defendant's Fxhihit AAA for the month 
| January, 1976, can you ocuickly read into the record what th 


| weekly purchases were or coes that not cive it? 
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Tt is not aiven. 
0 On what hasis are entries made into that hook, if 


| you knov'? 


A Yes. It's taken from daily records which are corn- 
| piled from the invoices, the sales invoices, on which the 


|cost is noted upon the sale. 


0 So it is on a daily basis rather than a weekly 


A It's on an individual invoice hasis and this summary 

| is built up. 

THF COURT: Mr. Passer, T have added the ficures 
| for the last week in December. for January and for the for the 
| first week in Fehruary that we have talked ahout in the last 
| €ew minutes. I cet $83,757 in contrast to the $99,993 
| listed in Fxehihit 1990. That is a difference of Scere) 
| $16,000. 

Now, vou fioured the wholesale incentive allowance 
| on the basis of what? 

THE WITNFSS: 12.17 percent. 

WHE COURT: What is 12.17 percent? 

THE WITHTSS: That is the averace of the actual 


| incentive credits. 


| 
j 
i 
| 
| 
| 
i 
| 
j 
i 
| 
1 
| 
i 


COUR™: In other words, we have to take something 


| 
| 


|| out of vour ficure in Fxhihit 1900, is that orrect? 
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to this tesimony the actual fiaure for that reriod he used 
to replace thar. 

muy COURT: We can do it richt now and it wil) 
lend us saving about $1,900. 
| MR. DALLAS: With the Court's indulcence, I will 


| hand the calculator to Mr. Wasser. 


A Give me my own calculator. 


0 I have no ohiection to your own calculator. 


Handina you vour own calculator, T would appreciate 


| 
i 
| 
it if vou would mate the calculation of the incentive 


allowance hased on the 12.71 percent fiaure you have emrloyed 


| 
| 
| 
{ 
; 
| 
| 
! 


in Fxhihit 1000. 


| 
| A It is a reduction of $2,064.. 


0 Could you aive us the actual ficure what it is in 


| A S2 062,60; 
| a) That's the reduction in t* 12,709.16 fiaure? 
A That's riaht. 


THE COURT: What is the net? 
So what is the net? 


A It would he $10,645.56. 


a 


THF COURT: Could I ask this? Could you amend. 


Fyhibit 1090? fT think let's use the actual ficures and let's 
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| 


MR. DALLAS: Your Fonor, I would recuest with respect 


{ 
| 
| 
| 
| 
| 


{ 
} 
| 
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replace the 99,900 with the &3,000 and the 12,099 with the 
1 10,000 so that people will net he huntino all over the record 
| for this. 
| Will you do that? 

MR. JULIFM: Yes. 

(Witness writes.) 

So that we have a record that is clear, Mr. Wasser-- 

THE COURT: What is needed for clarification’ Let 
‘him just write the new numbers in. 
‘al The crand total now cseads $246,766.71? 
A That's rioht. 


THF COURT: For the wholesale incentive denied, 


richt, Mr. Dallas? 


MR. DALLAS: For the amount claimed hy FLM for that 
| period, that's correct, your Honor. 

THF COURT: What is the last column? What's that 

i new total? 


MR. LUIEN: At the bottom of the first column? 
Over at the riaht? 


THE COURT: 
FLM costs, what should that fiaure he? 

THE COURT: One million somethina. 

That would be $83,757. 

THF COURT: Let's have the total. Instead of the 
| 1,958,000 you have somethina else, is that giaht? Ye is a 
matter of addina two fioures. What is takino the time? 


o 
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(Witness speaks to Court.) 


THE COURT: Let's ao. The important fiacure is 


i the 246,000. 


THE WITNESS: Riaqht. 
THF COURT: You aive me the other fiqure later. 
ll net's qo. 


What else, Mr. Dallas? 


a) Mr. Wasser, callino your attention to the hottom 
|) OF Plaintiff's Fxhibit 1003, you will now nave to make 
| certain adjustments there. 


THF COURT: He will make those chanoes, yes. 


0 Turnina now, Mr. Wasser, to Plaintiff's Fxhibit 


' 1004, do you have a copy of that with you? 

A Yes. 

@) Turnina to pace three of that exhibit, the oross 
profit rate there is 33.5 percent, is that correct? 

A That's right. 


@) And that's based on sales in fiscal year 1972, is 


| that correct? 
A It's hased upon the oross profit on sales. 


re) Were these sales of al] parts sold by FLM durina 


| the fiscal year 1972? 


A These are-~yes. 


0 And that 33.5 percent represents an averace of the 
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| gross profit and sales? 


A That's right. 


0 And the same is true for the net profit rate of 26. 


|| percent; that represents the net profit on all saies by FIM? 


A That's riaght. 


Durina the fiscal year 1972. Okay. 


Now, aoina back to Fxhibit 1003 just for a moment, 
| Me. Wasser, likewise there the fiaure for sales in fiscal 
| year 1973 are $798,947 and it also represents al] sales 
|) made by FLM durina the fiscal year 1973? 


A That's richt. 


fe) in ‘72, that fiaure of7798 000 represents sales of 
|| nonincentive hearina erash parts as well as incentive hearina 
| crash parts durina that period, 4g that correct? | 

| 
A That's correct. | 


: $ 
8) What portion of that 798,000 represents sales of non- 


| Ford parts? 


A I would estimate less than five percent. 


i 
| 
| 


a) Callina your attention again back to the last | 


} 


|| paqe of Fxhihit 1004 you see that item C, which is captioned 


| 


"Ford parts portion"? 
A That's correct. 


© 95.34 percent. That is intended to represent that 


portion of all parts sola that were Ford parts? 
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That's correct. 
And that would be Ford crash parts as well-- 
THF COURT: Where are you lookina now? 


MR. DALLAS: Fxcuse me, your Honor. It is item C in 


| ‘ 
| parenthesis, the last pace of Plaintiff's Fxhihit 1004, which 


| says, “Ford parts portion’. 


0 That 95.34 percent, Mr. Wasser, is intended to 


|} represent the sale of all Ford parts sold hy FIM? 


A Ford crash parts. 


0 Your use of the word "crash" parts, is that the 


| same way aS you understand Ford uses that term, crash parts? 


A I don't know how Ford ‘does. This is FLMN's cost of 


lerash parts, Ford crash parts. 


@) Does FLM sell any other Ford parts other than 


crash parts? 


A Not to my knowledae. 


THF COURT: Tet's not cet into semantics. We have 


| had this before. 


MR. DALLAS: I apoloqize. I am tryina to under- 


| stand that point. 


ia) Has that fiaure remained relatively constant in the 


| last three years, Mr. Wasser, do you know? 


A Yes. 


0 How about even back hefore 1973? 
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I believe it would be approximately correct. 
Throughout the whole period to 1965? 
I wouldn't know. 
Mr. Wasser, I would like to call vour attention to 


pace of Plaintiff's Fxhihit 1094, item captioned 


"direct expenses," and vou have an item there, officers’ 


salaries and advances. 


A 


0 


A 


0 


i 
| an hourly 


A 


an annual 


1 


| made, Mr. 


A 


0 


|| or at any 


A 


@) 


A 


ves 

Whose salaries are reflected in that item? 

McKee and John N. Dadario. 

Are they compensated on a flat salary basis or on 
basis or something in between, somethina else? 
The decision is made hy the hoard of directors on 
basis. 

At what time in the fiscal year is that decision 
Wasser? 

It's variahle. It is a small corporation. 

Is it usually made near the end or the heainnina 
time durine that year? 

It's not on a fixed schedule. 


Is the salary raid or does it hear some relationship | 


| to the amount of hours that these centlemen have worked 


| durina that year for which they are beina compensated? 


No. 
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THF COURT: Does it hear a relation to the volure 
lof sales? Suppose the sales vere up hy $700,900. 
THF WITNFSS: Your Honor, since it is a closed 
| corporation, this element is hasically an element Of profit. 
.@) Are you present at those meetinas at which this 


| decision is made by the board of directors” 


A Basically, ves. 
@) Are you a member of the toard of directors? 


A No. 


(@) Turnina to the second item, other salaries. That 
| €iqure is Mr. Wasser. Who is that item a reflection 
| of? 

A The other workers in the company. 

0 Do they perform any other functions other than 
loadina and drivina? Are they clerks? 

A Receivina the parts, drivina. 

a) Clerical personnel hired hy FLM? 

A One hookkeerer. 


0 Is that rerson's salary reflected in the cash and 


| other salaries? 


A Yes. 
2 Are they compensated on an hourly basis? 
On a weekly hasis. 


Is that hasis determined hv the number of hours 
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—_— durina that week? 
They al} work on a forty hour week. 
0 Would they he compensated for any overtime they 


| might receive for a week in which they worked in excess of 


i forty hours? 


A There has been no overtime. 


@ No you know if there is a policy that would allow 


| them to enjoy overtime rates if they did work in excess of 
| forty hours a week? 


A It has not come up. There is no overtime. 


Oo Spannina hack to 1972, do you know whether during 
! that period there was ever any overtime paid any employee? 
A I don't helieve so. 
@) Turning your attention to the third item in that 


same catecory of direct expenses, item referred to as 


payroll taxes, how is that payroll tax comruted? 

A This is based on the es that are paid on 
quarterly tax returns and so forth. It is hased on the sala- 
ries up to a certain point. It does not to above certain 
points. 

a) So if they reach a certain maximum level arove which. 
the taxes wouldn't be reflected in their amount of take-home 
pay, is that correct? 


A It's not take-hore pay. It's a 
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| company. This is not the amount taken out of the salary. 
0 Is that anywnere reflected in this document? 

MP. JAPOSLAWIC? ; What? 
0 The amount taken out of the employees’ payroll checr. 
A This reflects the exrense of the company, not what 
is taken out of each empioyee's pay. 
ie) Mr. Wasser, aoina back just a moment to the nersons 
ies described as other salaried individuals, the second item 
under direct expenses, if I could call your attention to 
| the period just during late December and January of 1976, 
|| were persons employed by FIM enaaced inany way in the compu- 
| tation of the claimed loss in wholesale incentive allowance? 
A I believe the hookeeper helped occasionally. 
.@) And do you know whether or not that person received 
Faas salary or compensation in excess of that person's normal 
| hourly-- 
A I don't helieve so. 


.@) Do you know whether there were any other persons 


| on the payroll of FLM who participated in that process 


| of computina the wholesale incentive allowance? 

A I have not seen any. Perhaps Mr. McKee-~I wasn't 

| there all the time. 

'¢) Mr. McKee would he the one who could testify to that? 


A Yes. 


1933a 
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2) Mr. Wasser, callina your attention to the second 


|| pace, cateaory itemized as administrative expenses, and there 


see that? The amcunt there is 


ds an item auditina. Po you 


$3,000. 


A Yea; sir. 


@) Wnat is the nature of the auditina expense 


i| 


| in that item? 


A It's a monthly audit fee charced hy me. 


‘@) And what is the nature of the audit done hy vou? 


reconcile the bank halance, 


A We have a monthly audlrt'; 


|| write up some of the records and arrive at a summary fiqure 
1 

! fer the hooks of the company. 

i 
| 0 In the process of making this audit, do you take 


| wholesale incentive allowance? 


into account the 
A No. 


0 Have you charaed an audit fee fer the period 


since Decemhrer 1°, 1975, to FIM? 


We have a monthly audit fee. 


Have you charaed a monthly audit fee durina that 


Can you repeat the period? 


The period beina December 19, 1975, when the Court's 


opinion was handed down, and 1p to the present. 


A Well, 1 billed the company for the ronthly accountins 
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| related to the bank reconciliations ,answerina tax inauiries, 


‘| and this is not related to the incentive credit calculation. 


0 Have you billed FIM for the amount spent hy you, aha 
| expended hy you on the incentive credit? 
MR. JULIFN: You mean for this ~ lawsuit? 
MR. DALLAS: | any auestion. 
wR. JULIEN: 7 don't understand the ouestion. 
Do you understand the auestion, Mr. Wasser? 
A No, I have not. 
(@) You have not. Okay. Turrina your attention next 
| to the item riaht below auditina, captioned "Lecal (case) 
nates” it reflects an item $1,181, does it not? 
A Yes. 
What is the nature of that expense item? 
A The company had costs connected with the case. 
| These are part of the costs. 
0 What are the costs? 
A Messencers, delivery expenses, photooraph expenses, 
| calls, toll calls and so forth. 
0 Is that an item that is customarily included in 
| FLM's expenses? 
A No. 


@) What was the reason for includina it as a fixed 


| overhead item? 


A Tt is not 
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A It is not repeated. 
|| would not he repeated. 


| about percentaces, 


Tt would not ao up. 


If the sales were hiaher, it 


are talkina 


not the existence of the expenses. 


fa) Was there anv amount reflected in that item paid 


| to any of the lawyers in this 
A I believe there was 
| for the cests that 
|| expended. 

was durina 


.@) And this 


A Yes, yes. 


I expended, 


case? 
part of that was paid to me 


part of the costs that I 


1974? 


0 Do you recall what the nature of those expense 


| items were? 
A They were messenger 
THE- COURT: This is 


item and we are spending such 


|| but I suppose that litiaation 


interest to me to he included. 


THF WITMFSS: It is 
| fixed overhead part, 
| these expenses. 

THE COURT: 
THE WITNFSS: y am. 


THE COURT: You are 


your Honor. 


You're not, 


expenses, photoaraph expenses. 
aoina to end up such a small 

a vast amount of time on it, 
expenses, that is not of 

That oucht to he wiped out. 


wiped out by heinag in the 


I'm really exciudina 


are you? 


tryina to fiaure out the 


|| flexible expenses which should be taken out of-- 


OURTHOL SS 
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THF WITNFSS: Increased sales. 
THE COURT: The normal increased flexible expenses? 
THF WITNFSS: Riaht. 
THF COUPT: TI aot it. Then why ado we waste tire 
i on these fixed overhead items? Unless you contend they would 
| he recular increased expenses, which I am sure you don't. 


MR. DALLAS: I was attemptina to ascertain the basis | 


THF COURT: I am not interested in an academic thina. 
MR. DALLAS: Whether it was appropriate to include 


| $t¢ as a variable expense item. Mr. Wasser has explained that 


i point. 


@ Goina hack for a moment to the auditina expense, Mr. 
| Wasser, the monthly fee that you charge is what amount? 

A 275 a month. 

.@) And approximately how many hours does it take you 
durina that month to make whatever audit you do that you are 
| charqinag FLM? 


MR. JULIFN: We are coino far afield. I object to 


COURT: What is the last ouestion. 
DALLAS: How lona it took him to make the audit. 
JULIFN: To make his monthly audit which he 


does each month. 
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MR. PALLAS: I think it is possirFly relevant to 
| a variable expense item; if there are incentive credits that 
have an effect on his monthly audit it would naturally take 
| him more time to make the audit. Tf that's true, it is an 
| item that should properly he included in any increased sales 


| that are heina claimed hy FLM that were received. 


MR. JULIFN: He works for a fixed fee of $275 a month. 


THE WITNFSS: For many years. 
THF COURT: If they made many more sales or cot 
their incentive allowance allowed in '73 and '74, you are 
| tellina me it wouldn't have increased your monthly fee? 
THF WITNFSS: No. 
THE COURT: Let's go. 
(@) Mr. Wasser, one last mestion. Do you remember 
| whether in the period November of 1972, to the present time, 
| there has heen any chance in the number of employees hired by 
| PLM? 
I think it runs approximately the same. 
MR. DALILAS: TI have no further cuestions. 
THE COURT: Anythina further? 
MR. JULIFM: Ho. 
(Witness excused.) 
MR. JUYIIFN: I ask your Honor to judicially notice 


| an item appearinoe in this Sunday's New York Tires with respect 
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|, to the price of auto collision parts reported up §6.5 

| | 

|| percent. | 

MP. DALLAS: We would object entirely to that acticlel; 

| it is completely unrelated to this case. 

THE COUPT: Please. Please don't ask me to take 

|| judicial notice of articles in the newspaper. I iust won't 

I do &. 

What else? 

MR. JULIFN: I am aoina to submit in evidence or 

|offer in evidence the statement from the Council on Waae and 

|, Price Stability on the subject of auto parts prices dated 

|| February 18, 1976. 

MR. DALLAS: Aaain, we would object. 

THF COURT: Yeu have aot a person that runs this 

|| business. He is sitting here. Tf you want to put on evidence, 

| you can put on evidence. | 

Sr rret & MeF FF, called as a witness hv the 
plaintiff, beina first duly sworn, testified as follows: 

|| DIRFCT FXAMINATION 

| RY MR. JULIFN: 

0 Mr. McKee, would you tell us what has happened with 

| respect to auto crash parts in the last two to three years 


|| wwth respect to their cost? 


| 
| 
| 
| 
“dl 


MR. PALLAS: We would object to any testimonv outsid 


| 
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lof his own experience as heina somethina which 1h 
| competent to testify on. 
THF COURT: What is outside of his own experience? 
MP. DALLAS: What the prices of crash parts micht 
|| be in some other part of the country or even amono dealerships 
| outside of the area he buys from. 


THF COURT: You have to testify as to what you 


A Based on my experience on our sales since, well, 
|| take the period '73 to January, ‘76, crash parts have increased 


| from the very lowest I could see after doina a survey on 


ll this, we had increases of 12 percent all the way up to 72 
|| percent on given models. 
THE COURT: When? 


THF WITNFSS: Since '73 to January of "76, your 


Increased 12 to-- 
12 to 73 percent. 
On an overall basis, with respect to crash parts-- 


THE COURT: That doesn't mean anythina. I don't 


| know whether you are talkina ahout a steady increase or whether 


there were increases of certain percentaqes on some parts and 


other percentaqes on others. I don't know what that statement | 
| 
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MR. JULIFN: J intend to annotate it hy some | 


additional auestions, your Wonor. 


0 On an overall hasis, just considerina crash farts, 


from your knowledae of the field in this area as well as your 


| own experience in your business, would you tell us how crash 


up to and includina January, 


parts compare cost price in 1975 


1976, as compared with 1973, 1974 or 1975? 


10 A You are aiving me a very broad scope there. It's 


11 | okay. On the averase across this preriod you say, costs have 


increased 34 percent. 


Since when? 


THE COURT: 


a THF WITNFSS: Since '73 through '76 on the averace. 


Certain models-- 


| 
| | 
6 i | 
\| | 
iI | 
) 16 | THEE! - What is the averace increase? 
os i | 
Pe H | 
be oe, 17 || THE VITr;SS: 34 percent. | 
’ I | 
18 || ‘@) with respect to certain models, has the increase | 
| 
, 19 | been lesser or greater? | 
: i | 
20 | A Certain models the increase has heen much oreater. 
| | 
a1 0 What do you mean by models? Would you identify | 
m \ 
. {| 
2 | them? | 
| | 
: 3 Ci A If we take. for instance, a '74 Maverick as compared 
1] | 
\! : 
% || to the car which will ultimately replace this as far as 
i | 
| sales concerned, which is th 3 ill £3 | 
25 ales are concerned, which is the Granada, we will find an 


T 
| 
| 


| 
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> 


increase of-- 


MR. NALLAS: I object to the characterization of 

| the Cranada as heina within the realm of Mr. McKee'S exnertise.| 
THF COURT: What is a Granada? 
MR. DALLAS: A Ford model car. 
THE COURT: Overruled. 

0 Please continue. 


A AD rieht.. | A '74 Maverick would cost, at dealer 


A 


i 
| cost, to do a riaht side fender repair, approximately S213. 


To do the.same repair on a Granada, $429. 
fe) At what time? 
A In January of ‘76. 
@) Why do you compare these two models, the Maverick 
and the Granada? 
A Because at this moment the Cranada in particular is 
| the fastest sellina item we have in collision parts. 
@) And hack in '74 which was the fastest? 
A In '74, the Pinto would he the fastest sellina car. 
How did the Maverick compare at that time? 
The Maverick in that point would he second. 
THE COURT: Were these all, Fords? 
THE WITNESS: All Ford models, your Honor. 
‘@) In a word, has your volume of items sold, crash 


| parts, for the Ford line, has that increased from the year 
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11974 to the year 1975 or for the period up to the end of 
January of 1976, has your volume of parts increased? 


A No, the volume of parts actually has not increased to 


| any areat effect. I could not say whether we are sellina six 


| items as compared to twenty, but there has heen no areat 


| increase in volume of parts. 

THF COURT: No areat increase is really meanina- 
| less to me. Do you keep any ficures on a per item basis or 
| de you just keep fiaures on a dollar basis? 

THF WITNFSS: Only on a dollar hasis. 


THF COUPT: How can you tell us about your volume 


THE WITNESS: Actually it is based on the fact 


that Y have not had to put on any more staff, put on any more 


| trucks. We are deliverina the same auantity of items. We 


| haven't needed any extra staff to handle the items. 


THF COURT: Since when? The inouiry I think we are 
| about is this: the fiaures showed about $100,000 decline 
| there was evidence in the record that that was caused hy 
| lack of workina capital, bad competitive conditions, and 
| forth. You read that in the opinion, riaht? 


THE WITNFSS: Yes, your Fonor. 


THF COURT: Did you decrease your staff from BS. 
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WITNFSS: Yes, I decreased my staff from 


COURT: When did you decrease your staff first? 
STONFSR: . In  Aucust of ‘75. 

THF COURT: The first decrease? 

THE WITNFSS: Yes, Aucust oF 275. 

THF COURT: There wasn't any decrease in fisesal 

THF WITNFSS: No, your Honor. 

THE COURT: What was the cause of the decrease in 


| gales from "73 to VTA? 


THF WITNFSS: The fact that I didn't have enouch 
| Gapitel to meet competition and my prices were too hich to 


| meet competition. 


THE COURT: But you say you didn't lay off any staff. 


THF WITNFSS: tried to continue with the staff I 


THE COURT: You say the reason was you couldn't 
| meet the competition? 

THF WITNFSS: I could not meet the competition. 

THE COURT: 1 thought there was sore evidence that 
there was a shortace of workina capital, you couldn't buy the 
necessary trucks. 

THE WITNFSS: I had a shortace of workina eapital 


in that period. I could not afford to huy trucks. 
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THE COURT: What trucks would you have houaht if 


| you had had the workina capital? 


THF WITNFSS: I would have added one more truck. 
THF COURT: You would have added one more truck? 
THF WITNFSS: And covered a hinaer area. AS 

IT cannot cover an extra area. 
THF COURT: You mean that would have heen 

| necessary to sustain the level? 

THR WITRESS: Richt. 


COURT: Or would that have been necessary to 


WITNFSS: To sustain it, it would have been 
| necessary. 


COURT: Would you have had to have another 


THE WITNESS: Yes. 
THF COURT: JI don't understand why you would need 
ll to add a truck and driver to keep the sales at the sare level. 
THE COURT: Pecause, as you expand your territory, 
| you increase your number of customers. As it is, I cannot 
increase mv customers hy expandina the distance covered. 

THF COURT: Is the increase in your territory neces- 
ll sary to keep your saies level at the same volume? 


THF WITNESS: Yes, it would be, your Honor, owina 
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| to the fact that I have lost customers in my own aeneral area 
| to my comretition. 

THF COUPT: I see. Go ahead. 

Wait. Then you say you jaid 

THE WITNFSS: Tn ' 75. 

THE COURT: How many did you 

THF WITNFSS: dust one. 

THF COURT: How many employees do you 

THF WITNFSS: At that point I had six and 
| down to five, not includina the corporate officers. 

THE COURT: Have you ever added a truck or anythinao 

like that? What has the situation he. 1 since '74 as far as 

| your competition, your competitive conditions? 

THE WITNFSS: My competitive conditions in '74 has 
| worsened owina to the fact that we now have dealers willina 

to sell at cost price or slichtly over cost price who are of 

lcourse takince advantage of the fact that thev can receive the 
|| wholesale incentive. 

THF COURT: What tire reriod are you talkina ahout? 

THF WITNFSS: JT am speakine since '74 throuch the 
| present day. 

THE COURT: Was the standard price a 25 percent 
| discount? 


THE WITNFSS: Rasically the discount has heen 25. 
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THE COURT: When you say cutting, you mean cutting 


| below the 25 percent? 


THE WITNESS: Below 25. 

THE COURT: Close to tHeir cost, 

THE WITNESS: Close to cost, and in many cases 
close to 35 and actual cost in some cases. 

THE COURT: I was curious in writing my opinion, 
I don't think I followed this up. Prior to the wholesale 
incentive allowance coming in, the standard discount was 25 
| percent, wasn't it? 
THE WITNESS: Correct, your Honor. 
THE COURT: Okay. And if the Ford dealer did the 
“repair itself, of course it got the benefit of the 40 percent 
l discount or 42, right? 
THE WITNESS: Correct, 
THE COURT: Then if they sold to the 
| eony shop, they were selling to the independent body shop at 
I siee price less 25 percent, correct? 
THE WITNESS: That's correct. 
THE COURT: So they would have the competitive 
advantage of the 40 percent discount price themselves, whereas 
| the individual would only get, in effect, a 25 percent ¢dis- 
, count, right? 


THE WITNESS: That is correct. 
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The FTC comes along and complains to 


wholesale incentive allowance, right? 


Yes. 


guess, was that these 
dealers woulc selling--tney co rd to charge--they 
could afford to give the independent 40 percent 
discount, basically, right? 


WITNESS: BasScially that was the idea. 


COURT: But it never happened, did it? 
THE lo. 


THE Because 


dealers pocketed the 
wholesale incentive allowance on giving the 
independents oF 25 percent, 


THE 


Right, retained in 


Pretty con 


the best 


COURT: 


While you were qetting the benefit of 


the wholesale incentive allowance, I take it you and the Ford 
dealers were both sell the independent at 25 percent 
off of List 


Oo weren' 


WITNES Gs 


aJUTHERNS D2! 
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you and the Ford dealers were on a par, right? 
At that point, yes, we were. 

THE COURT: When Ford withdrew the wholesale 
incentive allowance for the parts sold to you, that meant 
that differential we are familiar with, right? 

THE WITNESS: Yes. 

THE COURT: You could still make a gross profit 
because you got the part for a discount of--let's see. You 
qot the part for 60 percent of List plus the 5 percent of the 
60 percent, right? 

THE WITNESS: That's how it is at the present day. 

HE COURT: And you would mark it up to ieseponaane 


shops and give them a discount of 25 percent. 


| 

‘ ‘ | 

THE WITNESS: 25 percent on list, right. | 
| 


THE COURT: That 25 percent acois was a discount 
that had been the standard discount given by the Ford dealers 
to the independents, right? 

THE WLINESS: Yes, sir. 

THE COURT: 5& if that pricing to the independents 


was retained, you wouldn se competing on a par with the 


THE WITNESS: it retained in the dealer- 


want, then, to have you tell me what 
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i 
| happened, with that framework where you never got into tis 


| much depth at che earlier trial, what happened, then, with 


{ 
} 


| respect to your competitive ability vis-a-vis the Ford dealer? 
THE WITNESS: With the wholesale incentive credits 


| ‘ ; , 
| which were allowed to ‘us,. it enabled us to maintain a larger 


|| inventory and thereby give better service. Without that in- 
{| 


bentive there is no way I can retain the same inventory, nor 
l 


| do I have the same operating capital to replace my equipment, 
if 


|| to hire additional personnel or in any way to enlarge my 
| corporation. 
THE COURT: Because your profits were cut? 


THE WITNESS: My profits were completely cut. 


| My profit basically was the wholesale incentive. That was 


|| my basic profit. 
i| 


THE COURT: That was what you carried down to net? 


I THE WITNESS: Right. Without the wholesale incentives, 


i} 
ty | 


lx have no--there is no way I can compete with the Ford dealer 
| who can go out and sell his cost and still retain-- 

THE COURT: That is another subject. You are tei- 
| Ling me that when your wholesale incentive allowance was 
| cue and cut that much profit, you had certain disabilities as 
, far as working capital and so forth. 

THE WITNESS: Yes. 


THE COURT: I want to turn to the question of price 


SOUTHERN DIVi RIC] COURT REPORTERS US COURTHONSI 


Ld0Va 


| gwjl McKee-direct 56 
| competition with the Ford dealers. What happened on that? 
MR. MAC CRATE: Your Honor, forgive me, is not this 
line of inquiry going outside the whole area of the damage 
| hearing that we are having at this time? 
THE COURT: It fills in a couple of gaps, not 
f eunenkias gaps, but some things I was frankly curious about 
| when I was writing the opinion. But beyond my curiosity it 


iy 


| seems to me that you have challenged the causal re lationship 


' 


| between the depravation of the wholesale incentive allowance 


| and his loss of sales after fiscal 1973, and this is a point 


that I raise as being a possible damage point. These things 


| are hot on my mind so I thought [I would ask some questions 


| so we wouldn't have any things that were nagging problems 
i| 


} 


| to me left without some resolution, 


| MR. MAC CRATE: I would like simply respectfully 
| to except to preserve the record. 
| THE COURT: Okay. 
MR. JULIEN: You have an unanswered question here. 
THE COURT: What happened about price competition? 
t don't want it to be left in a vague state. You tell me 
| exact ly what happened, 
THE WITNESS: In price competition the dealers in 


my area started to discount at 30 percent and then 35 percent. 


THE COURT: When did they start this? 
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THE WITNESS: In 1974. Do you want the dealer 


THE COURT: - Yes. 

THE WITNESS: Empire Ford. 

THE COURT: Where are they? 

THE WITNESS: Mount Vernon, 

THE COURT: What did they do, starting when? 

THE WITNESS: Starting in '74. They started dis- 
| counting to 35 percent on incentive-bearing items and cost 
| on some incentive-bearing items. Ruckle Ford-- 


THE COURT: 35 percent on incentive-bearing items 
THE COURT: Cost on certain incentive-bearing 
THE COURT: You are telling me it was 35 percent 


| generally and cost on certain selected ones? 


THE WITNESS: yes. 


THE COURT: What else happened? Have they maintained - 


| we are now in early '76. What has happened with Empire Ford 
| since then? 
THE WITNESS: They have maintained that up to this 
| period. They are still maintaining the same discount Pee | 


THE COURT: Are they a competitor of yours? 


THE WITNESS: Yes, they are competing with us. 
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THE COURT: What else? 
THE WITNESS: We have Ruckle Ford, Yonkers, New 


York, who are competing at the same price levels as Empire 


| Ford. 


THE COURT: When did they start that? 


THE WITNESS: I am not actually sure of the date 


| because Ruckle Ford just became a2 Ford dealer, I believe, in 
| the year °745. 7 em hazy as to exactly what month they became 


| a dealer. 


THE COURT: What is their price level now? 


THE WITNESS: Their price level is the same 45 


| Empire Ford. 


THE COURT: A discount of 35 percent generally and-- 
THE WITNESS: Cost on selected items. 


THE COURT: Can you give me an estimate as to when 


ll they started this? 


MR. JULIEN: By year or season. 


WITNESS: Ruckle, I would say in ‘75; Empire 


| in 1974. 


THE COURT: All right. What other instances? 


THE WITNESS: In our own general area we have 


WwW. H. Jackson Auto Sales, a Ford-.dealer from Ossining, who are 


|| now selling in competition with myself right in Yonkers. 


THE COURT: Is that W. H., Jackson Sales? 
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THE WITNESS: W. H,. Jackson Ford Sales. 
THE COURT: What do they do? 
THE WITNESS: General discount 
| determine is 30 percent on all items. 
THE COURT: All items or all incentive-bearing 
THE WITNESS: Your Honor, I believe all items. 
COURT: Anything else about W. H. Jackson? 
WITNESS: No, your Honor. 
COURT: When did Chey start this policy? 
WITNESS: Since 1973. 
COURT: Any other instances? 
. WITNESS: No, that’s all, your Honor. 
COURT: Can you give me an idea of how nuch these 


| 


| four--it’s really three dealers you have mentioned--how im- 


“4 


|| portant or unimportant are they competitors of yours? 


THE WITNESS: For me to actually state the number 


i 
of customers that have gone from my operation to purchase from 


these dealers, I couldn't actually give an actual count of 
the number of customers lost. I haven't taken time to oa 
study how many customers I have lost to these suppliers. 
THE COURT: Have you lost some? 
THE WITNESS: I have lost some, 
BY MR, JULIEN: 


Q These are all Westchester housed companies, are 
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| they. the three of them? 

A Yes, all Westchester County. 

Q And on the periphery of Westchester, on its. cout- 
 waaree: outside the county but adjacent to it, are you familiar 
-with any other companies participating in these practices? 

A I am not. 

THE COURT: You are not? 
THE WITNESS: No. 
MR. JULIEN: May + have a number on this, please? 
(Letter marked Plaintiff's Exhibit 1006 for 
identification) 
MR: DALIAS: + don't believe we have an an oOppor- 
ltunity to examine hae 
(Plaintiff's Exhibit 1006 for identification 
shown to Mr. Dallas.) 

Q 1 show you 1006 for identification. 1s this a 
Letter emanating from the Empire Ford Sales? 

A Yes. 


Q Which you obtained from one of your customers? 


A Yes, this is & Yetter 1 obtained from Franklin 


|| Collision, Inc. 


Q Is that one of your customers? 
A That is one of my customers. 


The penciled notation on the top, that wasn't part 
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\\ \ 
iH | 
ll o9€ the original, was it? 
2 | 
a \ 
3 ! A This was on it when I received it. | 
\| | 
4 \ MR, JULIEN: If your Honor please, I will offer tne 
i{ 
5 | letter. The pencil notation I am not sure who put it on there. 
i| | 
! | 
6 | THE COURT: Any objection? 
i} | 
eA mR. DALLAS: Wo. your Honor. | 
\ | 
\| i 
$1 (Plaintiff's Exhibit1006 for identification received in 
| | 
9] evidence.) | 
i| } 
I 
10 || we. JULTEN: Thet’s atl. Yort Honor. 
| | | 
mol THE COURT: Cross examine. 
\ | 
: 12 || CROSS EXAMINATION 
| | 
13. || BY MR, DALLAS: | 
: 14 || Q Mr. McKee, just turning to 1006, which has juss 
15 been offered into evidence, maybe I can look over your 
\\ | 
\ 
i| : 
16 | shoulder so we can look at this together. If you look at the 
7 | third paragraph doen it yeads., ene you °F" follow along: 
18 | “Realizing that price is most important in business during 
\\ ; 
i9 || these di€ficult times. we offer you the following.” 
i | q 
‘ 2 || What difficult times do you think Mr. Daily of Empire 
\ | 
| it | 
21 || Motors was referring CO. do you know? | 
{| 
i mwa, JULIEN: = object. 
| | | 
es ! Q Were you encountering difficult times at that 
| | 
2% || time? | 
\| | 
2 i ue. JULIEN: + object, if your Honor please. | 
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THE COURT: What is the question? 


MR. DALLAS: The first question was, there's a 


| statement here, “Realizing price is most important in business 


| during these difficult times," I was trying to get Mr. McKee's 


| understanding of what might have been meant by that term, 
| THE COURT: Is there an objection? 

MR, JULIEN: Yes. 

THE COURT: Sustained. 


Q Mr. McKee, were you encountering difficult times 


lin June, 19757 


A Difficult times? I would like a 


little clarifica- 


| tion Of your question, 
il 


i Q Were there factors other than an inability to get 
{ 


| 
{ 
| 


the incentive allowance that made your business more difficult 


in June of 1975 than prior times? 


A At that period, yes, I had lost some customers. 


Q And what was the reason for your loss of customers? 


A Strictly price. 
Q Strictly price? 


A I have never lost a customer that I am aware of 


| for any reason other than price. 


Q And you attribute that to factors other than to 


i get the wholesale incentive allowance? 


A No, I attribute it strictly to the wholesale 
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| incentive allowance. 

Q eaoking next to rhe 75 percen* discount that is 

| being offered in this document that has been put into evidence 
lee Plaintiff's Exhibit 1006, that is a discount that is lower 
| than the amount that one would receive from the wholesale 

| incentive allowance, is that not true? 

THE COURT: What was the question? 

MR. DALLAS: 35 percent is a lower amount than 

| the wholesale incentive allowance. 

THE COURT: What do you mean, a lower amount than 
| the wholesale incentive allowance? 


MR, DALLAS: One would have to absorb more than 


| the wholesale incentive allowance price to meet that price. 


Q Is that right, Mr. McKee? 

A The 35 percent discussed in this particular portion 
| of this letter relates to the discount from his price. It has 
Leeening whatsoever to do with wholesale incentive. 

Q Didn't you testify a moment ago your customary dis- 
| count from List price--if I understoed your testimony correctly, 
| chat is the amount that is less than--that's a lower discount 
I hae the discount that a dealer would receive with the whole- 
| sale incentive allowance? Do you understand my question? 

A I do not realiy understand your question. 


Q Let me make it clear. fin other words, if you have 
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| the wholesale incentive allowance, that's a 25 percent dis- 
| count off of dealer net, 15 that right? 


A Off dealer cost. 

Q Now, is the 45 percent discount offered here 4 
smaller discount than the wholesale incentive discount? 

A The 35 percent offered here is offered off of Last. 


THE COURT: 1 don't think your question is me aning- 


Q I am trying to understand. Could you, Mr. McKee, 
|| nave offered a 35 percent discount that's offered here which 


| would be in dollars and cents to you @ smaller amount absorb- 


| ing that to meet that 35 percent discount than you are having 


| 0 meet just by offering a part without the 25 percent whole- 
| sale incentive allowance? 

MR, JULIEN: IT ob yect. 

THE COURT: Sustained. 
Q Mr. McKee, how did you arrive at the 34 percent 
|| figure that you gave at the beginning of your testimony, that 
| being sarts on the average have increased in price by 34 
| percent? 

f, 1 arrived at it by taking the Ford price books 
| applying at the time, which would be any month you want to 
leake, but I took it from ‘73 through January. ‘76, and I applied 


lit to individual items which are sold basically on a daily 
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basis or, as we would say, on a one side hit of a car. In 
other words, I based my figures on a arill, a right side head 


lamp, a right side fender, a hood, a riant side hood moulding, 


/ right side wheel opening moulding, a right fender skirt. 


| Basically, 4 riaht side hit of an automobile. 


That would include both front end and back end 


Front. Right side front hit only. 
So you have no figures that would reflect what 
| increase in price of parts in the period you talked about 
| earlier for rear end collision, is that correct? 
A No, I didn't do any survey on rear end. 
Q When did you do this survey, Mr. McKee? 
I completed it this past weekend. 
When did you start it? 
I started it right after the last Court hearing. 
'Y think it was February 9th. 
Q You testified a moment ago that you have now five 
employees, 
that's correct, 
And you have had five since when? 
Since Auqust of '75. 
And before that time you had six erpioyees? 


Six employees. 
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Q And how long did you have s1x employees before 
| that time? 
A believe January 
Q And before Janusry 4. how many employees? 
A Five. 
And how long did you have five employees then? 
It is too much for me to remember. 
And how many trucks do you have at the present time? 
Three. 
Have you ever had more than three trucks? 
No, I have not. 
And have you had less than three trucks? 
Oh, yes. 
When was the first time you had three trucks? 
A I believe early ‘72. 


Q Eariy *72. ou also testified a little bit earlier 


on direct-- 


THE : me get this. Early ‘72 you had 
how many? 

THE W i6SS: Three. 

THE And how many do you have now? 

THE WITNESS: I still have three, your Honor. 

THE COURT: Did you go up since that time? 


THE WITNESS: The question was, when did I start 
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having three trucks. 
THE COURT: I see. You have had three trucks 
since early ‘72. 
Q To complete the record, Mr. McKee, Y don't want 


to stretch your recollection too far back, but take it you 


had two trucks in early '72 and going back some time? 


MR, JULIEN: Did he say two? 

A At one tine I only had one. 

Q Do you recall when that was? 

A I wouldn't possibly recall which years I added 

| each truck. 

Q Very well. You also testified a moment 490 that 
the volume of parts that you sold has not increased, is that 
correct? 

A Correct. 

Q It's true, isn’t it, that the volume is dependmt 
largely on the number and severity of crashes? 

A Yes, I would agree with this. 


It has nothing to do with the incentive allowance, 


THE COURT: I think we better take a little break. 


(Recess.) 


a 
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THE COURT: Okay. Can you go ahead? 
mR. DALLAS: Thank you, your Honor. 
Mr. McKee, you understand you are still under oath. 
CROSS EXAMINATION (Cont'd.) 
BY MR. DALLAS: 
Q I think the last question that I asked you con- 
cerned factors itvolving volumes of sales. Based on your 
| experience, Mr. McKee, are there other factors which affect 
the volume of your sales other than the number and veverity 
| of crashes? 
A Like the periods of bad weather will affect our 


i sales. Our sal+s would naturally increase during bad weather 
| 

| 
| periods. 


th 
i} 


I THE COURT: Your sales will what? 
THE WITNESS: Increase. 
Q Has the 55 mile an hour statutorily enforced 
, speed limit had any effect? 
A Not whatsoever. 
Q How about the impact of resistant bumpers that have 
been put on recent cars? 


A They have an effect. They have increased the dollar 


value of sales. 


THE COURT: What kind of a bumper is that? 


TPE WITNESS: In this case he called it an impact 


REPURTERS Us COURTHEH SI 


1Y¥60a 
\ gw3l McKee-cross 
bumper, I believe. 
THE COURT: Is that what you called it? 


MR. DALLAS: I called it an impact-resistant: 


Q These are bumpers desiqned to resist impacts of up 
|| to five miles an hour, is that right? 

A Yes. 

Q But you say they are 4a higher priced item? 

A They are a higher priced item. 


Q So if there 18 a car that comes in that needs 


| such a bumper, 


it would be a higher price? 
A ee higher. 
THE COURT: Don't they help lessen the destructive 
impact of collisions 50 that maybeother parts of the car are 
| preserved a little better? 
THE WITNESS: In general practice that does not 
| happen. What happens by increasing the strength and weight 
| of the front of the car, they have created a problem on the 
| s ukewond te. 
THE COURT: Ralph Nader is coing to be sorry to hear 
| about this. I don’t know. Maybe he wasn't the proponent of 
that. 


THE WITNESS: May I illustrate, your 


THE COURT: No, it's all right. 
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4cKee, have you found from time to time, since 
| 1972, that you have gotten new customers in your business? 
A We have added some new customers, right. 
Q And I believe you testified earlier that--did you 


| testify that if you were granted the incentive allowance, 


| would you have to add any additional employees? 


A If I was granted the incentive I would increase my 
| business and need more employees. 

Q Would it be yOur practice to add an additional 
| employee or two? 

A It would be, 


Q And would it be your practice to add a truck or 


It would be. 
Q Would it be your practice if you were allowed the 
| incentive allowance to build up your inventory? 
| A Right. 
Q And build up your plant? 
A I think our plant could contain a small increase 
| of business, but we would enlarge. 
MR. DALLAS: Y have no further questions. 
THE COURT: This would be if you increased your 
volume of business? 


THE WITNESS: Yes. 
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THE COURT: You would do whatever would be 
| sary to increase your volume, is that right? 


THE WITNESS: YeS, your Honor. 


| BY MR, DALLAS: 


Q I thought your testimony was if you were granted 
|| the incentive. 

A If I was granted the incentive, that is my testi- 
| aeons I would enlarge. 
MR, DALLAS: No further questions. 


THE COURT: YoU have nothing further? 


| REDIRECT EXAMINATION BY MR, JULIEN: 
Q Would your profits increase? 
A My profits would increase with the wholesale 


|| centive. 


| Q You were asked .about periods affecting sales. Is 
|| there anything in particular about the January period with 

\| 
i! 


| respect to the sales of crash parts? 


A Yes, in the general period I think we had many 


\ 
|| more accidents in the New York area and also included in 


|our January sales are parts which were ordered by our customers 


i] 
\| 
| during the month of December, during the period Ford Motor 


i 
| Company was closed for yacation. Those #re ‘ncluded in our 


| yanuary sales. 


MR, JULIEN: Thank you. 


19¥6ba 
COURT: Step down. 
(Witness excused.) 
COURT: Any further witnesses? 
MR; JULIEN: 1 move, your, Honor, pursuant to 
| Section 5 of the rules that our damage demand be ammended so 
| as to include the period up to and including February 6, 1976. 
| THE COURT: I think I have already, in effect, 
' granted that. Motion granted. 
You rest on your damage claim? 
MR. JULIEN: Yes, 
COURT: Does the defendant have any witnesses? 
MR. ZOLBERT: Yes, we do, your Honor. 
MR, DALLAS: Your Honor, may I introduce, if 
| has not already been introduced to your Honor, William 
| Zolbert of Ford Motor Company. 
THE COURT: Thank you very much. 
You are from Detroit? 


MR. ZOLBERT: Yes. May I talk to the witness 


COURT: Surely. 


(Pause.) 


}WTLCL. AM A. BEER 5S, called as a witness by 


the defendants, being first duly sworn, testified as 


follows: 
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MR. ZOLBERT: I am from Dearborn, Some people are 


! ah? 
isensitive. 


il 
| 


| 
| Your Honor, in case you do not recall who Mr. 


Beers is, Mr. Beers did testify before. 
THE COURT: I recall him. 
MR. ZOLBERT: Then we will skip his background 
and experience, 
| DIRECT EXAMINATION BY MR, ZOLBERT: 
| Q Mr. Beers, I would like to give you a copy of some 
| documents that have been introduced into evidence, Plaintiff's | 
! Exhibit 1003, Plaintiff's Exhibit 1000--cancel Plaintiff's 
! Exhibit 1000. We won't need that--and Plaintiff's Exhibit 
| 1004, 


THE COURT: Incidentally, Mr. Wasser, would you 


i} 


| 


|please have any ammendments to Exhibit 1000 ready quickly so 
i 

|| we don't have to hold up the judgment this afternoon. 

| 
MR. JULIEN: It is ready now. 


COURT: 1 didn’t mean to interrupt you. 


ZOLBERT: If you wish to go ahead with that-- 


COURT: Can I see that? 
i| 
| (Document handed to the Court.) 

| 

I 

| 

| with a red pencil or something? It is a kind of jumble now. 
} 
| 


MR, JULIEN: If you want the changes to be in red, 


i 
} 


| 
| 
| THE COURT: Isn't there a way tomakethis clearer 
| 


| 
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| we can do that, your Honor. 


| THE COURT: I think you had better do something to 
| make this clearer. Get the things marked out that should be 


|, marked out and have it clear what is left. 


i 
i Go ahead, Mr. Zolbert.')' = .6m very SOrry. 


i 
it 


MR. ZOLBERT: I may ask one thing. We have done 
| ome calculations which we will get to in Mr. Beers's testimony 
\| 
ll which were based on the old exhibit. So, we will need to get 
1 
| that. 

THE COURT; The changes aren't that biq. 


MR. ZOLBERT: Our basic points would still be 


THE COURT: You go ahead and do the best you can. 
| BY MR. ZOLBERT: 
Q Mr. Beers, if you would iook at Plaintiff's Exhibit 
| 1003, please, have you examined that exhibit previously? 
A Yes, I have. 


i Q And you will note that that exhibit states that 
‘what is called damage due to loss of profit using a level 


|basis of sales are based upon the 1973 fiscal year. 
Do you have an opinion whether, according to sound 


|, accounting principles, it is appropriate to use the 1973 


|fiscal year as a basis for computing these alleged lost profits’ 


A Yes, I do. 
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And what is that opinion? 


I do not believe it is proper to use fiscal year 


Q And why do you believe that it is improper to use 


| the 1973 fiscal year as the basis for computing the alleged 


lost protits in subsequent years? 
A In computing the effect of a change, it is 
| normal and logical that you would use--start with a period 


| before the change occurred be ause you are trying to measure 


iwhat happened oefore the change and after the change took place. 


|| Now, in this case, the period before the change took place 
| was a fiscal year ending September 30, ‘72, and I believe 
| that that is the proper base period to use for measuring 
lithe effect of this change on future years because it was not 
| contaminated by the change. 
Q Why, again, was 1972, fiscal 1972, the proper year 
| as opposed to fiscal '73? 
A Because all during fiscal '72 the incentive credits 
| were passed to FLM, and starting November 1, 1972, incentive 


} 


lcredits were not passed to FLM. 


| 

| 
i] 
i! 


Q So that with the exception of the first month, 
| there was no wholesale incentive passed to FLM in fiscal '73? 
A That is correct. 


Q Could you turn your attention next, Mr. Beers, to 
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| plaintiff's Exhibit 1004 and you will note in examining 
| Plaintiff's Exhibit 1004 that pages 1 and 2 are a calculation 
flexible expenses for the fiscal year 

peed and ewad on pase 2: oP Pheintitl’s eeneh rt 1004, where 
| the net profit calculation is made, the figure with which Mr. 
| Wasser began was gross orofit for fiscal year 1972. 

May I ask you, do you have an opinion as to whether. 
| sound accounting theory, it is appropriate to apply 1974 
| variable expenses to 1972 gross profit? 

A Yes, I have an opinion. 

Q What is that opinion? 

A My opinion 13 that it is not proper to apply 
expenses of one year to the gross profit of a different year 
| and arrive at a net profit rate. Sound accounting principles 
|| would sndicate that you would measure the gross margin 
| and expenses of the same year in arriving at a net profit 
| rate. 


Q It is your view, then, that it is not proper to 


use different figures from different years? 
A That is correct. 


Q Iz the starting point was the gross profit for 


|| fiseal year 1972, the variable expenses which should have been 


lysed should have been those of fiscal year 1972? 


A That is my understanding and belief, yes. 
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Q Would you also direct your attention on that same 
| page. rigtt about in the middle of the page there 18 4 line 
| starts, "Less: flexible expenses, " and there are a couple of 


| parenthetical sentences in there, the last one of which 18 


las follows: "(Based upon fiscal year 9/30/74, the mid-year 


lof this report.) “ 
In your view, 18 it sound accounting-- 
THE COURT: Where are you reading, Mr. Zolbert? 
MR, ZOLBERT: Page 3 of Plaintiff's Exhibit 1004. 
THE COURT: Ail right. 
Q In your opinion, or do you have an oo’ nion, Mr. 
| peers, whether it is sound accounting practice, when examining 
on approximate three and a third year period, just to pick one 
| year out of the middle as the figures which you will use? 
A Yes, I have an opinion. 


Q What is that opinion? 


A My opinion is that you should use the yeur in 
| which the gross profit is being used so that you have profit 
margin ani the expenses that are related to each other. I 
| found in examining statements of many businesses of tnis type 
| that many times there is a relationship between gross margin 
| and the expenses. A high gross margin generally followed by 
| high expenses, low gross margins may result in low expenses 


| because most of the selling effort is generated by low prices. 
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Q Mr. Beers, in examining the financial statements, 
Pion you found sufficient data--that there is sufficient data 
available to enable you to make a proper vcar-fo yeas -compalison, 
| in other words, apply variable expenses for 1972 against the 
| gross profit for 1972 or any subsequent years? 
A No, there 1s not. 
Q So you have been unable to apply what you view to 
| be the proper variable expenses to the proper gross profit? 


A That us correct, 


Q Now, if I may return to the first two pages of 


| plaintiff's Exhibit 1004, the calculaton of flexible expenses, 


le have examined that document? 
A Yes, I have. 
Q And do you have an opinion, Mr. Beers, as to 
| whether the allocation of variable expenses done by Mr. 
[Wasser is in accord with sound accounting theories? 
A Yes, I do. 
Q And what is that opinion? 
A I believe there are expenses that are classified 
as fixed that normally are classified as variable expenses. 
Q And would you read off which expenses those are 
, that you feel should to some extent be allocated to variable? 
A Generally there are expenses that I assume are in- 


| cluded in other salaries that would be considered variable 
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expenses: delivery expenses, expense in the warehouse, handling 
| material. 
THE CUWURT: Wait a minute. You are now listing some 
things that are under the fixed category in Exhibit 1004 
that should be under the variable category? 
THE WITNESS: Yes, your) Honor. 
THE COURT: Could you start that again? What 
are they? 
THE WITNESS: Some portion of other salaries. 
| Other salaries~- 
THE COURT: Some portion of other salaries? 
THE WITNESS: YES |) (SUL 
THE COURT: All right. 


Q Which other items on the first page of Plaintiff's 


| Exhibit 1004 should be allocated to variables? 


A In my opinion, they would be expenses that are 
| eereted to salaries, payroll taxes, probably workmen's com- 
| pensation, disability insurance, group insurance, Those 
b xpenses I assume are related to salaries and therefore a 
portion of them should be considered variable. 
Q Are there any other of th fixed expenses in the 
first two pages of 1004 that should be allocated to variable, 
in your view, that have not already been allocated? 


A Not in my View, 
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Q You were in the courtroom durins 
testimony, is that correct? 
A Yes. 
And you heard that testimony? 
Y heard most of +t, yes. 
Q If I recall correctly, Mr. McKee testified 
the catesory “other salaries ” included what he paid 


delivery people and people in the warehouse, et cetera. 


that the type of expense which you describe as being partially 


variable? 


A Yes. The work load in those areas generally varies 


with volvme. 


Q An@ I beiieve Mr. McKee : ied cross 


examination that while he had five employees up until the end 


of 1972, on January ist he added sixth employee and then 
he went from six to five in August of 1975. I believe that 
was his testimony. {is this also the type of 
were talking about? 
A Yes, that would be the sort of thing that I have 
reference to. 


Cc Is there sufficient data available here in these 


‘documents, Mr. Beers, for you to allocate any portion of these 


items, other salaries, payroll taxes, workmen‘s comp and dis- 


ability insurance and aroup 1 urance, to the variabie 
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category: 


A No, there 


You would need to know what the various 


they do to do that? 


vou 


Beers, have y 


what vou describe as the appropriate 
an attempt Jetermine the increase or decrease 
f the wholesale incentive: 


a4 


net pro 


A 
for 


bit BBB marked 


one minute. 
expenses 


Mr. Beers 


the end re f the fail 


norti expe nses 


19 7ba 


Beers-direct 


variable category? 


A If more expenses were al 


a 


category, that would decrease the net 


BR, 


In other words, 


on 


1004, the percent net profit rate 


But you don't kn how 


A 


Q 


return 


For identification. 


ad 


¥ 


ULIEN: Before ret 


MR. 


¥ think it only fair to note that 


pared by an accountant which counsel 


serve upon us prior to this nearing. 


they intended t: 


THE: COURT: We wil 


Let me ask this though. 


you : 


mace 3 of Exhibit i004, Mr. Beers. The 
pas 


expenses, “ust part of 


to the sal riqht? 


iC 
NESS 


WI 


< 


COURT: In order 


RITHERN FAT RHL) Cie f 


located 


Srotrt 


page 3 of 


mu 


urAin 


here 


They 


to tne 


rate 


PLALntiff's Exh: 


figure would be 


fog 1g 


Exhibit 


gag to thet, your 


are 


has 


the best we can. 


Let's Look 
item "flexible 


a ratio of that 


computations 


back 


} 
bit 


lower? 


BBB 


Honor, 


pre- 


made no effort to 


certainly knew 


at 


fiqure 


percentaqe, 


gwyi 
THE WITNE 
flexible expenses, 
THE 


COURT: 


can do it by arithmet 


added 


Suppose you 


increase in percent? 


THE 
nstead 


half percent 1 


THE COURT: 


THE WITNES 


percent 


COURT: 
Vi 


COURT: 


THE 


Q Now, back 


Would you expla1 
demonstrates? 

A 
eal years of. °73, 
through February 6, 

Q If I may 


MR, 


MUTE RAs 


S's 
war 3 


then 


ten 


va oe 
WITNESS: 


_ 
of 


LTNESS: Yes, 


This exhibit 


aa, 
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Yes, Honor. If there were 


your 


the ratio would be qreater. 


Let's suppose you added--I guess we 


ic. You mave 4 caiculeator, I suppose. 


thousand dollars. What would be the 


The percentage would be five and a 


4.1. 


Ail viane. 5.5 percent? 


your Honor. That would reduce 


@ven. Subtracting 4.1 from 30.5. 


Reduce the net profit rate, so-called? 


your Honor. 


To what? 


Go ahead, Mr. Zolbert. 


to Defendant's Exhibit BBB. 


Nh to the Court just what this exhibit 


measures the actual sales 


‘75, and for the period frem October 


1976. 


interrupt. 


That is the ftiqure, your Honor, that 


19752 
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| would be changed as a result of the changes Mr. Wasser made 
hin Court today, to October Ist, 1975, through February 6, 
1976, the fourth group of figures. It's near the bottom of the 

page. They would be slightly changed. 

THE COURT: What would be changed? 

THE WITNESS: 301,803 would be decreased by, I 
‘believe it was approximately $16,000 that the estimated sales 


i 
| were reduced in the January period. 


i 
i 


i] 
ti 


MR. ZOLBERT: I believe the calculation, your Honor, 


| was the $12,006 figure was about $10,000. 
THE COURT: Yes, 
Q Mr. Beers, let's just use as an example the fiscal 
year ending September 30, 1973. 
Would you just go through what the various items are. 
A Yes, we measured the difference between the actual 
| Sales in that period and the 1972 sales. There was an increase 
in sales of $61,980. We multiplied that by the net profit 
“rate on the defendant's exhibit, 26.4 percent, to arrive at a 
— figure of $16, 363. 
Q When you said 26.4 percent from the defendant's 
lexhibit., you mean Plaintiff's Exhibit 1004? 
A Plaintiff's Exhibit. I°m sorry. We did the same 
I thine for each of the subsequent periods, measured the actual 


sales against the 1972 sales and then applied the net profit 
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| rate to the difference to arrive at the effect, the profit 
i effect, of this chanae. 
Q And wh@ét then was the overall effect on FLM‘s 
net profit for the period from November lst--excuse me--the 
fiscal years beginning October Ist, 1972, through February 6, 
| 1976? 


A This shows that the actual sales for that entire 


|| period were higher in total than the base sales for the same 


| period, and when you apply 26.4 percent ifofit rate to that 


ih 
i 


| you would have an increase in that profit of $9,979 over the 
| base period. 
Q i JaSis, on the basis of this analysis, Mr. 


if 
; Beers, does this indicate to you that the loss of the whole- 


| sale incentive allowance to FLM had any effect on FLM's 
I 
| profits in the period since the loss of that allowance? 


} 


A I don't know what affected FLM's profits or sales, 


| but Since sales increasedso siqnificantly in the yeor in which 
| the incentive credits were not passed through, it doesn't 
peem to me that the failure to pass through incentives was a 
i major factor in the sales. 
Q Does this indicate to you, then, that some other 
factors were affecting FLM‘'s sales? 


MR. JAROSLAWICZ: t object ta this, 


THE COURT: I will receive it in evidence, 


CON RT REPORTERS 


L ONEAM, Yeeta Phd 
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A There must have been some other factors that 
'caused this increase, decline, and then a subsequent increase 


\ 
ain the sales during this period because all during this period, 


| except for the first month, there had been no incentive 
| credits passed through, as I understand. 
MR. ZOLBERT: Excuse me one minute, your Honor. 
(Pause.) 
THE COURT: What do you mean by an increase in 
| sales? Even using 1972 as the base period, '74 was certainly-- 


| fiscal ‘74 was down by 41,000. 


THE WITNESS: Yes, your Honor. 1973 was up by 


| 61,000. 


THE COURT: I thought you were testifying that 
| cnere was some consistent growth or increase, There was 4n 
increase in “73 over 72, right; 

THE WITNESS: That is right, yes. 

THE COURT: In sales. But there were decreases 
ier and '75 versus ‘72 sales, right? 

THE WLTNESS: Yes, your Honoz. 

THE COURT: And you got all that measured. And 
I ches for the period October 1, ‘75 through February 6, 
| *76, you have just prorated the annual ‘72 sales, right? 

WHE WITNESS: Yes, sir. 


THE COURT: I understand what the exhihit says. 
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was that 
the entire period, tne 


Loree tiiree ears 


fOr 


you totale 


2 


Ases are freaver 


Ti. 
LPiies 
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urther questions: 


further questions, your lfonor. 


would 


CO RT: 
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SOUTHERN DISTRICT COURT REPORTERS, US. COURTHOI'SI 
' 4 we nw TH) UI 


1Y8Ka 


Ise am peddtne this for che fers, time. 
MR. ZOLBERT: I might add that this exhibit was 
lot completed until about 2 o'clock. 
THE COURT: Don't worry about that. 
The difference 15 perfectly apparent. This witness 
made calculations. They are perfectly valid calculations. 
|The arithmetic 15 fine, and the question is whether--I don't 


leven tnink there 1S any matter of examination. The question 


if 
i! 


| is, does the Court find that there was an effec’. from the 

| depravation of the wholesale allowance, goes the Court find 

that there was an effect upon sales commencing in 1974. 
Now, Mr. Beers wasn't there. He doesn't purport 

| be there. I don't Know whet Feesen we have to really cross 


examine him about. 


MR, JULIEN: I had that in mind, if your Honor 


THE COURT: All rrght. 


MR, ZOLBERT: [It is our position that Mr. M 


calculations-- 


j 
| 
i 
i 
| 
| 
| 


MR, JULIEN: I can't confer. 
i 
THE COURT: You just wait. We'll have your orsu- 
| eas. in a minute. 

(Pause a 


THE COURT: wne has what? 
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MR, ZOLBERT: Your Honor, if I may just respond 


| 

i ‘ . 

} to the last comment before Mr. Julien commences his cross 
i 

if 
lexamination. 


As you know, Mr. Wasser'’s calculations were 


| pased on.1973 fiscal year, which, a8 Mr. Beers explained 


| and we all know, is the first year after the loss of the 


incentive. It is our view that that was an improper base, 


| that the proper base on sound accounting theory is the year 


1 that they last had-- 
i 
! «THE COURT: I heard him. 
H 

All vicht, Mr. Julien. 

MR, JULIEN: I will be very bricf. 

THE COURT: [ am not trying to cut you 
| Some questions have occurred to me. You take your 
| CROSS EXAMINATION BY MR, JULIEN: 


Q Mr. Beers, have you been told that there has been 


kestimony here that overall the incentive allowance permissible 


| on crash parts will come to about 12 percent of the gross 


| sales of my client? Are you aware of that? 

A Yes, I am aware of that. 

Q So even on the figures which you project the 
| plaintiff in this case would have an additional 12 percent 
lof his gross sales as additional profit to him over and 


| above your figures? 
{| 
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A I don't believe the schedule 1003 has anything 


| to do with the effect of incentive itself on profits. That 


| I understood is in the other exhibit which added up to 248,000. 


Q Mr. Beers, jyust $0 we can move as quickly as 

| possible, even on the figures which you project in your last 
| exhibit. BBB, over and above the profits that you show there 
| would be an approximate 12 percent of sales as additional 

| profit to my client which it did not ceceive because it did 
' not have this incentive, is that so? 

A Yes, sir. And either your schedule-- 

Q That is the answer. Are you acquainted with the 
\fact, as a result of your participation in the work of the 

| Ford Company, are you acquainted with the fact that there 

| have been sizable increases in the cost of crash parts during 
l the last few years? 

A I am aware that there have been increases in the 
| cost of parts. I am not aware of the magnitude of them. 

Q As somebody who works in this field, are you 

| acquainted with the recent news items, as recent as February 
| 29-- 

MR. ZOLBERT: Your lionor-- 

MR, JULIEN: This iS cross examination, if your 

| Honor please. 


MR, ZOLBERT: Not with newspaper articles. 
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THE COURT: What does it have to do with his 
| direct? He didn't testify about anything about costs, 

MR, JULIEN: No, your Honor. 1 sddress myself to 
lenis for the purpose of showing that the increases in sales 
las shown in his figures do not--in his evalution does not 
| take into consideration the fact that there has been a huge 
| increase in the cost in the sales price. 


THE COURT: Neither did your man take that into 


Look, the testimony is uncontradicted basically 
\that there have been increases in the cost of crash parts. 
‘This is completely unrelated to the testimony of this gentle- 
en who 18 now on the stand. He just testified as to certain 
| things about normal accounting methods. The question really 
lis, whether what would seem logical accounting methods apply 
iin this case, and it may be a little more complicated than you 
| would use in normal accounting methods. His testimony 1s 


| about method, really. 
| 
i MR. JULIEN: That's true. fk thought we could use 
vhis expertise to once again buttress the fact there has been 


ja huge increase in cost of crash parts. If you think not-- 


THE COURT: It is uncontradicted. I. don't know about 


| the word “huge, 


but Mr. McKee has testified what he has testi- 


(fied. There 16 no contradiction .on that. 
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MR. JULIEN: With respect to the methods employed, 
your Honor, as to that, I will call Mr. Wasser back to the 
istand. 
COURT: Mr. who? 
JULIEN: Mr. Wasser. 
COURT: i am going to ask you some questions, 
Mr. Beers. 
‘BY THE COURT: 


i\ 
i Q You made some comments on Mr. Wasser's methods 
i 


in his Exhibits 1003 and 1004, think that 1s what you 


| 


| 
| 
| 
| 
| 
| 


| 


commented on. Didn't you? 

A 

Q Now, I want to ask you the following: were you 
| assuming that the effect, whatever it was, of the withdrawal 
ee the wholesale incentive allow. .ace occurred vis-a-vis FiM 


pat about the time the incentive allowance was withdrawn? 


i} 


|Was that your assumption? 
I 
i A I assumed that the incentive credits were not passed 


ithrough to FLM starting Novernber 1, 21972, which I believe is 


|the date that they have used. That is my assumption. 
\| 
! Q In your Exhibit BBB you use as a base period 1972, 
i 
ll right? 

A 


n 
\ 


RTERS US COURTHOMS 
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That's right, your Honor. 
Q So one of the main things you have talked about in 
your exhibit and Mr. Wasser talks about is sales, riqht? 
A Yee, your Honor. 
Q Okay, That's obvious. 
So you must be aware that we are interested ir. determin- 
ing, for purposes of this exercise, something about when it 
wae, if ever, that the wholesale incentive allowance hag an 
wetect on FLM's sales, is that right? 
That 18 right, your Honor. 
Q And your Exhibit BBB assumes that this occurred 
Fight after the end of fiscal (72, right? 
A Yes, your Honor. 
! Q Let's assume I would find as a fact based upon al} 


‘the evidence in this case that there was a delayed reaction 


| On sales. I am not talking about net profit now. Are you 
| with me? 


Yes, 


And that because of a delay, so to speak, in the 


| competition lowering its prices, because of a delay in the 
| 


| effect of capital shortages or whatever, let's Suppose that 
| 


i i 
| T would find that on all the evidence in this case there was 
W 


| a delayed reaction and that reaction didn't set in until 1974 
| 


| fiscal. Do you understand my Supposition? 
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I understand, 

Q may disagree with it, but just take that as 
a pessibility, a hypothesis. Okay? 

Now, let us assume that for my purposes I am interested 
‘an determining what profit would have been earned if the [74 
sales had remained at the level of the (73 saies. Now, if that 


lis my purpose, and I am setting out my base year will be ‘73, 


iwill it: not? 


A Yes, your Honor, 

May I say somethina? 

Q No. dust a minute. You follow me. I want to ask 
| you a question about method unver my hypothesis. 

A Yes, Sir. 

Q They may be right or they may be wrong, but I want 
| to stick with them for the purpose of illustration, 

Under my hypothesis I would be comparing '74 sales with 

°73 sales, Are you with me? 

A Yes, sir. 

Q Let's assume the difference is roughly $100,000 and 
| let's further assume I need to try to find out what would be 
the net profit on that $100,000 differmtial that would have 
| been earned in 1974. Do you still understand me? 

A Ves, Sir. 


Q And let's assume further that I am interested in 
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A 
would 
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> 


|| allowance 


1973 I would be using a 


Wholesale 


A 


Q 


B 


your assumption, 


| the pass 


\ effect on 


i 
i 
i 


'seems to me they should be able to 


Q 


out 


seems to me you 


what t 


allowance 


Now, you 

I believe 
use to app 
marqin for 


But 


in effect 


incentive 


That 18 


allowance 


correct, 


t 


you should the ne ssofit rate 


ly to the $100,000 o lost sales shouvid be 


your base period. 


in 19723 there was no wholesale incentive 


for FLM, so if I used the gross profit for 


gross profit that didn't have the 


in 


5 a 


your Honor, but-- 


So I can't use the i973 gross profit percentage, 


I believe 


you 


the sales 


}actually achieving in Lg73, 


higher material cost and if 


No. 
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you can, sir, because you ere assuming in 


are saying the fact that they did not get 


through of the wholesale incentive credits had no 


in, (73. if that is the case, then it 


} look at the gross margin that they were 
because obviously they had the 

it didn't affect them in 1973 it 

74. 


do the same thing in 


Don't we have to be careful on what we are 
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talking about as being the effect? My hypothesis is that 
|} sales were not affected during ‘7 Sales. Are you with me? 
A Yes. 
Q But the fiaures in doil 
profits were affected and they naturally would be. 
recall the ftigqures? 
A I know profits were affected. 

Q Of course they were because they had a lot less 
marain. In other words, you can have an increase in sales 
| but your margin is smaller so you have less profits; that’s 

| peda ible, isn't (t? 
A That's richt. 
Q Isn't that exactly what happened? 


A I believe so. 


Q And the reason was--well, let us assure that the 


| reason was that they didn't have the wholesale incentive 


| allowance. I will ask you to assume that. 
A That could cause a decrease in their profits--a 
| decrease in their margin. 
Q And a decrease in their profits? 
Yes, 
Q Same thing. I go back to my question to you. 
want to calculate how much of the $100,000 so-called decrease 


| that occurred in '74 under my hypothesis, I want to know how 


Cottst 


1991a 


gw) l Beers-cross 97 
much of that would have gone down in profit and I want to 
include in that calculation an assumption tnat tne wholesale 
incentive allowance 18 granted. I qo bacx to you and ask you 
how you do that. { don't see how you can do that by starting 
with a ‘73 gross profit margin because it doesn't have the 
whoiesale incentive allowance in it. 

A I think the way you could do it would be to look 
at the wholesale incentive separately and apply that rate to 
the $100,000, if you wanted to Go that. 

Q How do you do that with these fiqures? I have the 
fiaqures and I think they are accurite, the ones 1n my 
decision. Look at page 27 for the '73 figures and page 16 
fur the '72 figures. Maybe you have them. 


A No, Ido noc. 


Q 16 and 27. Are you telling me that you would take 
| the gross profit margin ior ‘73 and then you would increase 


it by an amount to take into account the granting or the 


| wholesale incentive? 


A No. Under your hypothesis I would just apply the 
' wholesale incentive rate to the sales, period, 

Q You just tell me the whole step, how you would do 
|} it. You start with $100,000. 

4 I would app.y the i2.7 percent to that. 


Q To what? 
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To the hundred thousand. 


Q 


Start at the beqinning. You have $109,000 
sales that say involves ? 


this decrease, riaht? 
A Ss. 3 


Q I want to find out how much of that would go down 
in net assuming the granting of the wholesale incentive. 
take me through the steos and show me how to do that. 
A Well, I believe you first apply the 
Margin, the actual gross margin, to the 1974 business. 
| Q You can take all 


a & 


the time you need with a sheet of 


paper and make those calculations. I have the figures on 


pace 16 and 27. 


A I would have to think about it. This is a new 
| 
|concept to me 


a 


| 


| trying to follow your reasoning, your Honor, 
i 
land fiqure out how that would affect profits. I am having 
difficulty in my mind following your reasoning through, if 
\ , 

| you please, because I think it 1 


5 


difficult to separate the 


| fact that you either had wholesale incentive or didn’t have 


i} 

it ; i p 

| wholesale incentive during the period. It seems to me-- 
i} 


Q 


{ 
i 


Have you tried to evaluate Mr. Wasser's calculations 
with my problem in mind? 


A No, sir, I have not. 


Q In other words, 


your critique of Mr. Wasser's 


idea that 1972 would be 
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would be the proper pase year, is that right 
That 18 riqht, your Honor. 


THE COURT: guess that’s it. Any further 


questions? 


a couple of questions, your 


Honor. 


mnt 


QO cross examination, Mr. Beers, Mr. Julien asked 


you about whether there would be that extra 12.7 percent which 


he stated was FLM'’s wholesale incentive and that was the 


| figure you included in your colloquy with the Judge. 


i 
\} 
i Isn't it true that there would be a cost of calculating 


i 
the wholesale incentive which would have to be taken into account? 
A That would certainly be a ) a normal cost, of 


doing business, yes. 
Q So if the wholesale incentive had been available to 

| PLM during the period subsequent to November 1, 1972, FLM 

"would have had to prepare claims and they would have had the 

| cost of preparing those claims? 


A Yes, I understand that they would. 


Q So then FLM would not get the full benefit of 


| 12.7 percent but some amount less than that? 
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MR. JULIEN obrect to that, if your Honor 

THE COURT: Objection overruled. 

Ee that correcc: 

‘arrect. 
f ‘there were 

Beers, calculatina wholesale incer ve sn it 
true that that would be dependent upon the dealers who supply 


FLM passing the entire who ale incentive on to FLM? 


MR, LIEN: -Y object to that, if. your Honor please. 


the witness. 
THE COURT: Su think this is kind of 
argumentative. 
nove to strike the answer. 
ion denied. : ] rt stand. 
I don't think it's awfully helpful. 
MR. ZOLBERT: Your Honor, we have no further 


hi 


questions of Mr. Beers. 
THE COURT: Do you have anything? 
MR. JULIEN: |) Just) one. 


RECROSS EXAMINATION BY MR, JULIEN: 


Q Mr. Beers, are you. in a position to stat. how 


i'much additional expense would be expended py my client in 
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securing this wholesale incentive which he had had prior to 


| the-- 


{ 


| THE COURT: He said if there would be additional 


5 lexpenses it would be additional expenses, You don’t know 

6 how much it was? 

4 | THE WITNESS: I don't know how much they scent, no, 
8 | Bir. | 


9 | MR. JULIEN: That's aii. 
10 || THE COURT: Thank you very much, Mr. Beers. 
il BY MR, ZOLBERT: 


Q Mr, Beers, have you made a gencral computation of 


~ 
te 


what would be the cost to prepzre the wholesale incentive 


ee 
Lo) 


14 _claims? 
is | MR. QULIEN: I ebject to that. This is 4 tice 


146 || doing business. It did in the past. They figured wholesale 


17 || incentive in the past 
18 THE COURT: I really thought--are you on redirect 
19 |) now? 


21} THE COURT: That is something you want to introduce 
into the case and it is a Little late. 


Do you have a calculation of that kind? 


THE WITNESS: yes, Str. 


a. 8 ES 


i} MR. ZOLBERT: Your Honor; I might add the reason 
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| we did not use tt ; be this somet , that was done 


ihn connection with 


Session this yc uld. 0 Llow as cos account: 


niaht in the 


were qoing 
wanted 
recovering ac- 


|} counting cc S You mn do 1% hort L don’ b know thet this 


man--you 


reason [I 


Tue ST1LONS. 


n't open that up. 
you very 
(Witness 
statement. 
hopefully 
tc zvoid the eces ty f burdenina the Ccurc n ny colleagues 
with another brief, the ar a few poiats hat hace been 
raised in the colloguy y had with Mr. ‘rs that I would 


call tc) ; x % : ayver j 4 Lt Gx jcnce that has 
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MR, DALLAS: Lim sorry . I misunderstood that. 
THE COURT: Okay. 
MR; (DALLAS: (I'm) sorry. 
ig) One ten Ae Sane & 2? Sissies ane yi resumed. 
DIRECT EXAMINATION BY MR, JULIEN: 
Q Wasser, why did you use for comparison purposes 
year ‘73 and sare i 4 rather than the year ‘72 when 
incentive allowance was discontinued for 
mt on the workine capital and surplus took 


its effect after the ‘lose o li da ae At 9/30/72, the earned 


lgirplus was approximately 9 , 000 Rib (9/30/73), ve wass down, (co 


18,000, and there were no funds, working capital, for the 
company to operate properly 
i 
Q Then is it your point it took some time before 


| that effect reached your client? 
A Yes. 
Q And was tha + accorda --your selecting that 


} 


|period, was that in accordance with goo¢ and accepted accounting 


practice? 


A 


two questions based on 


that. 


CROSS EXAMINA’ 
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after November 2, when FLM was no 
donger receiving incentive allowance, w eps are you aware 


tf 
{ 
if 


‘of that FLM took to reduce any expenses or overhead that they 


a 


j 


lmicght have had? 


1 MR, JULIEN: Objected to as not proper cross. Lt 
i} 


‘has nothing to do \ the sub} t I tintroduced. 


j 


MR. DALLAS: Mur Honor, 1€ 1S directly related 


if 


to their reserve capital, the necessity for having expenses 
| to eover. Ie seems to me that is c relevant, 
will allow 
A The expenses, such 48 rent and salary and the basic 
expences, Gould not be reduced significantly without the 


j 


| company going out of business. What they did reduce was what 
was possible to reduce, the officers’ salaries, we reduced 


the pension id the deferred profit sharing fund, but you 


can't reduce 


employees, 
COURT: . & in the record, 
Those were the 
your 
Every 
previously submitted 


ij} cussion and meetinas t: rt “Suld oe danse Oo Save the 


1999a 


Wasser-cross 


| company. 


MR. DALLAS: I don’t believe I have anything 


ifurther. 


1} 


some argqument. 


MR. DALLAS: Yes. 


seems to me there are two fundamental 


Your Honor, it 


issues of damages we are facing and unfortunately ! found 
Y 


myself a little bit confused and perhaps, hopefully, your 


Honor is not, but I want to segregate them. One is the amount 


received they been getting the incentive 


they would have 


allowance, and we have had testimony from, I believe, Mr. 


represented their profit margi 


McKee that that pretty much 


So for actual purchases They are going 


on their sales. 


they would have 
incentive allow- 


their actual 


tl 


ance by the award 


purchases. 


irchases., 


your Honor’ : 


concern, 


“@ive tne incentive 
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on purchases from franchised dealers seems 


|to be the inquiry on that point. 


THE COURT: Yes, 


MR, DALLAS: Thank you, your Honor. There are 


v 


;3everal points there I would like to call to your Honor's 
attention that are relevant to that. first, your Honor 

| pateee a concern that it seemed like there was a dip in sales 
in 1974, as indeed there appears to have been. We had testi- 

| mony, if your Honor will recall, where Mr. Roland testified, 

“and this is at page 462 of the testimony, that crash parts, 

iduring the year 1974, had shown a decrease in sales of 

| approximately 7 percent, 


Your Honor will also nete that there was in the 


iy 
if 


irecord from, again, Mr. Roland, pages 610 to 611, that 
ne the same perio 197 to 7 ¢ ‘ a aqas shortaaqe 
and there was . tating ft crashes 1S in part due 
to the reduced speed lim oF 55 1: jb an Nour Mr. Rotand 


Fiend at that ooint he couidn’* scertain what the precise 


here were fewer crashes 


In periods 
economic adversity straightenina <s lweyvys an alternative 


COMET . n of freplecing © part %e wilt nave a 


| 
| 
| 
| 


| 
| wUU1e 


| gw3l 
| You will find that testimony at page 485 of the record. 


In addition, your Honor, other extrinsic factors 
that seem to make an ascertainment of what if any loss there 


| could have been because of inability to obtain the incentive 


lallowance is clouded by the fact Mr. McKee has faced intense 


| discounting by competitors his area and this discounting has 


not only been with respect to crash parts but he testified, 


ro one franchised dealer, he was selling overall 


peross the board, discounting ALL his crash pakEts. The wzradnic 


ehiarreiy ies ok could make a brief aside, this is indeed what tne 


FTC was endeavoring to do when they suggested to Ford Motor 
Company that it institute this policy. 

THE COURT: It ; a lot easier for the Ford 
fealer to follow the FTC's policy than it is for PLM. It is 
hot a concern of mine in this case whether he Ford dealers 

carry out the policie irged by the FTC or not. That is not 
my particuiar con n fhat i assume if they fit to take 


action they will t s my conc But the poin is 


my 


equal positicn 


br at least have ‘qualizeation o7 oriceicharged to the Ford 


dealers insofar as thes ‘6 ings with FLA are concerned, 


cad 
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| they can discount. That may be fine, but the point is they 


| are economically far better. able to discount than FLM is able 


| to discount. 
MR. DALLAS: That's correct, your Honor. The point 
It am trying to make is they are discounting which 1s at least 
vin part independent of the incentive allowance. We have 
ll eehibat 1006, your Honor, which 1 endeavored to understand 
from Mr. McKee what the discounting practice of Empire Motors 
was. It appears they weren't discounting from the incentive 
| but from list price. 
Similarly we have the Jackson Motor Company-- 
THE COURT: I don't think you really understood that. 


MR. DALIAS: The point is, your Honor, if price 


| 


ty 


sompetition with competitors is a factor in taking business 
away from FLM, that has absolutely nothing to do, your Honor, 
with the availability of the i:centive. 
THE COURT: When a fellow gets 
better able to 
But ) nere 

here there 
poard. 

afford to cut it 
acrass the becaus he «a aot that cushion provided 


by the wholesaie nc yr all nc mm pa Of ALS pers. 


20UGa 


get your point. 
MR. DALLAS: I don't want to belabor that point. 
| fhere is the additional point in the last four months FLM 


has seen a substantial increase in their sales revenue because 


lof the higher price, apparently, on crash parts, an additional 


| factor that has absolutely nothing to do. The fundamental 
factor, however, your Honor, and this is the one I wish to 

| emphasize, is Mr. McKee has just stated on the stand that the 

| 


| volume of his sales is based upon the number and severity of 


} 
it 


| crashes. It has absolutely nothing to do with the incentive. 
i 


il 


Now, that is a factor-— 
THE COURT: Please, as a lawyer, you should not 
stand before me and give me completely unrealistic arguments. 
it am not an idiot. He never so testified. He said he st 
‘sales, customers because of price. It is the only 
reason Fe has ever lost a istomer. So you are cc 
ignoring that phase 
Maybe there is 4am of credibility, but don't 
stand there and tell me tf has just test 
effect. 
MR, DALLAS: Ww " 11 deference, your Honor, I 
simply stating with respect to the vwolume of gseles he testi- . 
€ied that that has remained the 84Pe€, $ believe the record 


: 


will so reflect. 


Z0U+4a 


Aiso, the factual background I just wish to 
resent to your Honor. 

THE COURT: Let's go to something else. 

MR. DALLAS: The legal backgrotnd and accounting 
| background I Will touch Gn. You just heard Mr. Beers. 
I crete belabor his testimony. 

THE COURT: 1 heard him. I have to work 
| on an injunction here. 


MR. DALLAS: I understand that. The last point I 


‘want to make is that as amatterof law, when cne is attempting 


to recover lost profits, the relevant period of time to 
measure the lost profits is, as the Supreme Court S2id in 

Eastman Kodak against Southern Photo, which 185 at volume 273 US 
i page 359, the Court there stated that you use the period im- 
mediately preceeding the period in which you claim an anti- 

trust violation. If your Honor would like-- 

[ would appreciate--one problem in 
analysis, Let's analyze. I haven't 

read your case, but id that desi with the situation of a 
pelayed reaction: Ou 4y AOot acree ther s a delayed 

reaction, but 1f you want to hel; 

got to assume--you have cot to get a case that meets 

problem that have raised, may he wrong on the facts, you 


may " iA fA Court of A ‘ yu f Oot Ding to help 


AS 20V00a 


j|me unless you deal with the problem that I feel fi have got to 


I feel I have got to grapple with--and this has 


|| grapple with. 


| been apparent, you know, since December 19th or thereabouts, 


| and it is a problem presented by the testimony. I know, any 


| fourth grader would know, that if the effect of an anti-trust 


| violation starts on November 1, 1972, I take for comparative 


| pusposes before that. On the other hand--that is so obvious 


it doesn't need saying, it doesn't need a case or anything else, 
{ . 


H 
i 
| but if for any reason the reaction 18 Gelayed becaus# of 


i 
| the price cutting doesn‘t occur right away by the competition 


| 
or because there 1s a cushion of working capital and it doesn't 


{| 
i 
| 
| 
| 


H 


'oceur for a year or two years, then I don't think I can apply 


‘that simple proposition. 


j 
it 
i 


I Now, what does your case deal with? 
MR. DALLAS: Maybe if I breifly touch the facts. 


It is somewhat similar, although I confess it doesn't deal 


directly with the concern of a delayed reaction. I have not 


seen a Casé, frankly, that has presented that 


roblem, 


THE COURT: he is my problem, s9 you address 


MR, DALLAS: nm loss to address thar. with 


i 


citation, 


THE COURT: Don't address it with @ case that doesn't 


ZLU0Ub6a 


MR, DALLAS: This case applies to a situation where 
lla customer nas been cut off by a supplier. This was a case 


in which a photographic dealer, wholesaler, had been cut otf by 


Kodak and claimed it was for monopolistic purposes. “his 18 
t 


la case cited by plaintiff in support of their case. It 


| Section 2 case. 
| One of the issues faced by the Supreme Court 


I 


ii 
the proper measure of damages and the Court endorsed the 


| plaintiff's approach in that case, which was to measure the 


(lamages by the period preceeding the anti-trust violation, 


We submit, your Honor, that is the only appropriate 


measure sanctioned by law. That's it. Thank you for your 


| indulgence. 
THE COURT: Let's deal with this injunction. 
MR, JULIEN: I am not answering the argument. 
will save it for my brief. We are tight on time. Did you say 
by the end of-- 
THE COURT: You said 48 hours. 
MR. JULIEN: Could you mak@ it Friday? 
THE COURT: Yes. ft think that the only thing I 
can use, really, as a model for the injunction, is the form 


prepared by Sullivan and Cromweil. I would appreciate getting 


that firmed up as to form right now, if we could, and then 


a? 


MALTHLE ist 
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| somebody could retype it and submit it so I am ready to sign 


| 
rae. | 


I would like to ask a question which hasn‘t bothered 
| anybody heretofore, but I don't want it to be lurking. And 
| that is, the situation as to the fact there are two defendants 
“named in the action. 

For convenience purposes, I referred in my decision 
es both defendants as Ford, but when we get to an injunction 
| I think we had better be accurate. 

As I understand it, since the time the trial of 
| the action was completed, the first sessions in September and 
| October, 1974, Ford Marketing Corporation is diSplved and is 
| just--the marketing arm of Ford is simply a division again, 
lis that right? 

MR. MAC CRATE: At the close of business, your 
| Honor, on December 31, 1974, Ford Marketing Corporation was 
| merged into Ford Motor Company. 

THE COURT: Could I suggest this, that at the end of 
| the preamble we recite--I am just trying to think of the 
‘mechanics. I don’t know how quickly you are going to get 
the record of today's session. Maybe you could get the record 
pf what we are doing now so you could get the material to 

redraft the iniuiction. 


MR. JULIEN: It is now a component part of the 
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| major party so how 1s anybody hurt if we continue to carry 

| the style of the case as it is presently stated? 

THE COURT: Just bear with me. For some reason 

lie bothers me to enter injunctions against entities that 

| don't exist. Maybe I’m wrong. I think it will help to clarify 
jit to this extent. I am going to give Sullivan and Cromwell 

| back my copy of their proposal and? it 15S marked up with some 

| changes and some I would like to dictate into the record now, 

| if I couid. 

I will mark Rider A, and Rider A is part of the 

| preamble and it will cena as follows: 

'"-r ddefendant Ford Marketing Corporation, having been 

| merged into Ford Motor Company as of ae 31, 1974, “-- 


MR. JULIEN: Could you tell us where that insertion 


THE COURT: IT have marked it here. I have marked it 


| Rider A. I have made some other changes here that I don't 
| think I need to discuss with you. I don't think they are any 
| particular problem. 

I would like to discuss what is--I am going to delete 
paragraph 3 of the Sullivan and Cromwell order. I am going to 
_move paragraph i up 80 that it becomes part of the preamble, 

so the result is if you mark paraaraph 2, the bottom of the 


first peae as 1 andthen the present paragraph 4 becomes 


VMHITLEL EM EFS 


R009 


|| paragraph 2. 


Now, again, maybe it makes no difference to any- 
| body, but I don't want to have something lurking. My findings 
| senaae were on the part of personne! of Ford Marketing Corpor- 
|| ation, and does it make any difference to the defendants 
| whether we specify os whether we use "defendants" plural, 


| or does it make any difference or no difference, Mr. Mac Crate? 


| For instance, I specifically found there was no conspiracy 
| between Ford Motor Company and Ford Marketing Corporation, 
| and I don't want to slip unknowingly into some kind of a use 


of plural when we should have the singular. 

1} 

MR, MAC CRATE: Your Honor, on page 2 in that 

| pecieas, as you know, technically that would be Defendant Ford 
Marketing Corporation, having been found to have discriminated. 
| 
we were simplifying the order to speak to ,oday but since your 
i 


| Honor's finding was as of the time when it was a separate 


corporation, Ford Marketing Corporation, I suggest that is how 


lit should read. 


i| 
i 


THE COURT: X think it really should. < don't think 
_there was any evidence in the record at all of any activity at 
the crucial times, and I meant the--let me start aaqain,. 

I don't think there was any evidence of any activity 
by anyone connected with Ford Motor Company itself that 


| Ford Motor Company pneople had anything to do with the revision 
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of the wholesale incentive policy. I think that: all the 


evidence related to Ford Marketing Corporation people. They 
are the people that issued the price lists and make these 
policies and so forth. Am I wrong? 


MR. MAC CRATE: As of that time, your Honor, it 


was entirely by Ford Marketing. 
THT COURT: At the earlier Ccime when they were 


ganting the wholesale incentive allowance, of course, the 


arketing was an arm of Ford Motor, put I am talking about the 
time of the changes in ‘72 and ‘72. It was Ford Marketing 

Corporation. So I will, I thin’, for the sake of the order, 
|| be precise on that. 

Now, going back to what I have renumbered paragraph | 

2 at the top of the page, I would like to have this reworded 
as follows: 
“Ordered, adjudged and decreed that the plaintiff | 


| has proved its cause of action against Defendant Ford Marketing 


Corporation (now merged into Ford Motor Company) for 
violation of Section 2A of the Clayton Act, as amended by 


the fobinson-Patman Anti-diserimination Act,15 USC Section 


13(a), and the Plaintiff, having proved damages for such 


violation in the amount of dollar sign blank, 


is entitled to recover treble that amount against Defendant | 
Ford Motor Company pursuant to 15 USC Section 13. | 
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That's the end of that paragraph 2. 
I will make a change in the preamble to the 
injunction part. 
we don't have to keep talking about the merger. I 
think we just have to put in Ford Aarketing Corporation instead 


| o£ Ford Motor Company, isn't that right, Mr. MacCrate, isn't 


lthat what you suggested? 


MR. MAC CRATE: I believe so. 


THE COURT: Ford Motor instead of Ford Marketing. 


a historical statement. 


~- 


MR. JULIEN: I am a trifle troubled, unless counsel 
Will state for the record that he is not making any point about 
the fact that the violations were committed by Ford Marketing 
|| Corporation and the injunction is addressed to Ford Motor 

|| Company. 


THE COURT: That's the way I am going to phrase it. 


It’s got to be phrased that way. 

The judgment will be against Ford Motor Company 
because the guilty defendant is merged into Ford Motor 
Company. It's as simple as that. 

MR. JULIEN: I am assuming that injunctive relief 


runs against Ford Motor Company. 


THE COURT: If you will give me about two seconds. 
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Ford Marketing is the one that distriminated. This 


| 
} 
i 
| 


nUlKca 


MR, JULIEN: I beg your pardon, 
THE COURT: The last paragraph at the bottom of 


llpage 2 is difficult. I would like to suggest this language. 


| 


| Give me just a minute. 


(Pause.) 
THE COURT: Let me try this. I think that the 
intent of Sullivan and Cromwell's Last paragraph, as far as 
form, is getting there, but 1 think-- 


MR, MAC CRATE: May I explain what we were address- 


THE COURT: Yes. 


MR. MAC CRATE: Since, your Honor, this speaks to 
i third parties, franchised dealers,and we were attempting 


| 


to establish a workable system so that FLM could go to any 


lof the franchised dealers, make the request for purchases 


land make any arrangements with respect to this that they might 
{ 
rake, we were putting in the language that has regularly been 
| 


Ibsed in the price list and in the manual that were a part of 


the record in the case, and the choice of language here on 
| 


ithe terms and conditions and such wholesale allowance is 


{ 
| 


|granted to such dealers on the sale of crash parts ‘Eligible 


saeeaneenh the Language out of that manual, and we were 


| placing it in piri nissu with the situations as they 


| 
1 


operate in real life of the relations between Ford and the 
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MR, JULIEN: Your Honor, I am slightly opposed 
| eo having any decree of this Court subject to language 


| contained in any of the written material of the defendant. 


| By the simple ruse of changing their definition, in their 


| ekarsoness and in their policy manuals, they can in effect 
Lee the provisions of this Court's order, and I am dis- 
| tressed that any such power of revision exists on the part of 
a litigant when it is this Court that defines what the rights 


€£ the parties are. 


| THE COURT: I am not worried about that. I think 
| 
i that would be kind of bad faith that I don't think it can even 
H 


| 
e suggested Ford would undertake and if it did in some 


1 


strange way, it can be easily remedied by the Court in just 


tightening up the terms of the order. 


The thing that bothers me, Mr. MacCrate, is this: 


{ 
i 
' 
if 


if am not worried about skullduqgery or anything like that, 


| 


really. I am just worried about this, and it is not a terribly) 


4 


big thing, but there is a kind of implication in your para- 
\ 
from that FLM is not an eligible customer, FLM is in some 


ther category. I don't think you mean to have it. If my 


decision is right, you are not trying to evade it by your 


|terms, but I would prefer some other type of wording, frankly, 
i| 
land I would--the intent that I would like to see carried 


| 
| 
| 
| 
| 
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;}out in the order is this: that whenever and to whatever 
‘ia a wholesale incentive allowance is granted for Ford 


dealers reselling to anybody, FLM has to get it. That's 


| 
| 
} 
| 
| 
| 
| 


really the idea, 
Let me try this language, 


MR. MAC CRATE: This language accomplishes it. 


THE COURT: Except there is an implication here I 


| don't like in the wording. 

MR. MAC CRATE: Could we insert the word "others" 
\ before "eligible customers" so that it would have the «ffect, 
| therefore, of making it appear on the face of this order that 
{it is an eligible customer. 
THE COURT: That is acceptable. Okay. 
Let me just--I will do a Little marking and 


| then I will give this to you. 


You couldn‘t put this into effect, say, April lst? 
; You may get a stay or something, but barring that is there 
ay reason why it can't be as of April lst? 

MR, MAC CRATE: Mr. Zolbert can speak to that. 

MR. ZOLBERT: All I can say is, based on my past 
‘euoeieany in the company in trying to get things Like this, 

| the letters that would be required, processed and printed and 


Gistributed, I doubt it could be done by April lst. I would 


have to check it. 
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THE COURT: April lOth? 

MR. JULIEN: The letters could wait until April 10th 
ut there is no reason why the procedure which is mandated in 
| the order can't take place. 

THE COURT: There are only two or three dealers. 
I will say commencing no later than April lst. I think you 


can do it. 


I have made some changes. I put the words "any 
other” before “eligible customers” and I have said that I 
have made some other minor changes aS you can see. 


MR. JULIEN: Before you leave that paragraph, your 


Honor, I think you are encountering something that can be 


| 
| 
| 
| 
| 
| 
| 
, 
| 
| 


very difficult and perhaps something we should not encourage 
when you allow any term to be defined by the Ford's own manual. 
THE COURT: If Ford decides to withdraw the 
wholesale incentive allowance entirely, then they can do 1c. 
My order, though, says FLM is to get it on the same terms as 
ranted to any other eligible customer, 
I don't think Ford is going to start--I don't 
| have anything on my record, Nr. Julien, to indicate Ford 
has different wholesale incentives for different classes of 
customers. They have one single method of dealing with all 
the so-called eligible sales. Right, Mr. MacCrate? 


MR. MAC CRATE: Yes, your Honor. 
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THE COURT: Let me cut it short. I think Mr. 
MacCrate's wording is clear-cut and what I tried to figure 
out was not as good, what you tried to figure out is not as 


good and I am going to use this. 


MR. JULIEN: I am only concerned with the fact 
Ithis permits the defendant to define this term “eligible 


customer.” 


I have to deal with this case as though perhaps 
your honor will retire two years from now and get into 
private practice, I come before another judge an as this 
| judgment reads, it seems to be permissible to Ford by simply 


|| changing who are their eligible customers in their own defi- 


inition to cause irreparable harm once again to us. 


| Your Honor knows what you have in mind, but your 


|guccessor may not be quite so clear upon le 


THE COURT: The only thing I could change is to 
|S ay “the most favored eligible customer," but Ford agoesn't 
|| favor one eligible customer over the other. 

MR, JULIEN: That is now. 

THE COURT: I can't enter an injunction on a non- 


| existent record. 


MR, JULIEN: It you say “most favored customer, " 
that's fine. 


THE COURT: I aim not ming to enter that. Please, 
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let's suspend this. I have to deal wich a record that is 


ie not some speculation. 
I guess that the next paragraph really is not-- 
| 


1} 
I think just change the date. 


The only thing I have done there of any substance, 
|| I have said no later than April lst. We are now at March 2nd. 


You can get your thing going. 


% 
MR, ZOLBERT: Mr. Julien stated when I got up last 


time he had no objection if the letter went out even subsequent 


to the time that the dealers became eligible for it. 


THE COURT: Let's have the order make some sense, 


ll You can get it out. You have thirty days. 


} 
i 


I will give this to you gentlemen. 


MR, JULIEN: I have a number of things to call to 


| your Honor's attention. 


THE COURT: What is that? 


MR, JULIEN: As I read it, there is no provision 


lin there for costs and attorneys’ fees. 
THE COURT: You are absolutely right. Let's add, 


li then, to paragraph 2--I have added that, Mr. Julien. Thank 


you. 
MR, JULIEN: In the first paragraph of the pre- 


of our opponents to 
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inadequate. 

THE COURT: I'm sorry. I should have told you, I 
| have struck out the words "determined that the record on 
damages made at this trial was inadeyuate to support any 


| award.” 


That was their argument. 7 have stricken that out. | 
| 


MR. JULIEN: Do you have my proposed order before yau? 
{ 


THE COURT: Yes. 
MR, JULIEN: I would like to call your particular 


attention to items 4, 5, 7 and 8, which I think are really 


necessary to make sure that this judgment is lived up to and 
its intent and purpose that I think the trial court has in 
| mind. 


THE COURT: Let me cut this short. I have found, 


in effect, that aside from cutting off the wholesale incentive 
allowance, Ford did nothing else. I have found that Ford was 
not responsible for disturbing the business relationship 


between FLM and Atlas except by the bare naked fact of 


withdrawal of the wholesale incentive allowance. I have no 
reason whatever to believe that Ford is withholding parts 


from Pleasantville or whoever they are dealing with now. 


I don't want to put in a lot of language into an 
order which is not made necessary in my view by the record 


before me, because there are lots of implications from putting 
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this language in. I am just not going to do it. 
MR, JULIEN: If that situation arises then I 
| guess we will have to be back. 


THE COURT: Absolutely. I don't think it will 


MR, JULIEN: I hope not. 
In our memo we are going to talk once more about 


| allowing this definition of Ford's manual to have some 


| control. 


THE COURT: This is settled tonight. I want 
| 
j; to sign this order tomorrow. I would appreciate your getting 


Fait typed up and getting it to me and that phase of the case 


i 
is over with, and then we assess damages--I guess I can't 


| because it's a judgment. Please get it in to me and I will 


be ready to sign it the first of next week. 


MR, JULIEN: You would appreciate I have not seen 


| the manner in which some of these changes are made. If some- 


thing occurs to me which is generated by some addition that is 


| 
jrade there, I trust you won't close the door on me. 
| 


| THE COURT: Don't reopen things we talked about. 


| 
| 
| 
| 
1 


I will give this to you gentlemen and somebody 
| please get it back retyped. Thank you very muci. 


MR, ZOLBERT: Your Menor, I might say we would Like 


ito make the same reservations Mr. Julien did. We haven't seen 
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|| the changes. I presume we will have no problen with them, 
THE COURT: I think you had better consider it 
| gretty final. I don't want to hold the reporter here. 


We will conclude this hearing. The only further 


thing is Mr. Julien's brief. 


| 
| 
| 
| 
| 
| 


| (Concluded at 6:10 p.m.) 


WOUTHERN DISTRICT COURT REPORTERS. US COURTHONSI 
FOLEY SQUARE. NEW YORK NY = 701-100 


| WETNESS 


\ David Wasser aL 23 
| Stephen McKee 45 61 


| William A. Beers 73 89 


EXHIBITS 
|| PLAINTIFF'S FOR IDENT IN EVID 
|| 1090 17 


1003 19 


1004 20 
1005 


1006 


DEFENDANT'S 


| AAA 


BBB 


MN DISTRICT COURT REPORTERS. US COURTHOUSE 


Supplemental Opinion of Judge Griesa on Damages 
and Attorneys’ Fees, March 17, 1976 


ROUeda 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


FLM COLLISION PARTS, INC., 
Piaintiff, 


Vv. 2 Civ. 713 


FORD MOTOR COMPANY and FORD SUPPLEMENTAL 
MARKETING CORPORATION, OPINION 


Defendants. 


APPEARANCES: 


JULIEN & SCHLESINGER 
2 Lafayette Street 
New York, New York 10007 
By: Alfred S. Julien, Esq. 
Stuart A. Schlesinger, Esq. 
David Jaroslawicz, Esq. 
DAVID L. WASSER, ESO. 
250 West 57th Street 
New York, New York 10019 
Attorneys for Plaintiff 


SULLIVAN §& CROMWELL 

48 Wall Street 

New York, New York 10005 

By: Robert MacCrate, Esq. 

William M. Dallas, Jr., Esa, 

WILLIAM A. ZOLBERT, Eso. 

Office of the General Counsel 

Ford Motor Company 

Dearborn, Michigan 

Attorneys for Defendants 


LUc38a 


GRIESA, J. 


On December 19, 1975 I filed an opinion holding 
that plaintiff FLM Collision Parts, Inc. is entitled to hoes 
injunctive relief and damages under Section 2(a) of the ly 
Clayton Act, as amended by the Robinson-Patman Anti- 
discrimination Act, 15° UlS.C) 8 Vai(a). Lf stated that 
a supplemental opinion would be issued on the amount of 
damages to be awarded following completion of the record 
on that subject. 

The record is now complete. This supplemental 
opinion contains my findings of fact and conclusions of 
law as to the amount of damages, and also as to the : 

‘ 


amount of the attorneys' fee to be awarded pursuant to 


Section 4 of the Clayton Act, 15 U.S.C. § 15. ee | 


Damages 5 
There are five items of damages claimed by 
FLM which require specific discussion. Certain other 
damage claims have been made by FLM based upon its 


theories of Sherman Act violation. Since these Sherman 


Act theories were rejected in my earlier opinion on 
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liability, I will not deal further with the related 


issues of damages. 


Wholesale Incentive Allowances 

FILM claims that it should recover the total 
amount of the wholesale incentive allowances which were 
denied by Ford commencing November 1, 1972. 

Ford, in its Post-Trial Brief (pp. 92-96), 
basically conceded that, if there were liability, FLM 
would be entitled to recover the amount of these whole- 
sale incentive allowances, provided that such amounts 
were accurately proved. In further proceedings, Ford 
has advanced two contentions. Ford argues that there is 
no showing that the entire amount of these wholesale 
incentive allowances would have been "passed on" by 
the Ford dealers to FLM. Ford also contends that the 
amount of the award for such allowances should be 
diminished by the alleged additional bookkeeping costs 
which FLM would have been required to incur in order to 
claim the wholesale incentive allowances. 

FLM has accurately proved the amount of the 


wholesale incentive allowances which should have been 


granted on Ford crash parts purchased by it during the 
relevant period. This period runs from November 1, 1972 
to early 1976, when the final evidence was being intro- 
duced on the subject of damages. For the sake of con- 
venience, a reasonable cutoff date for the damage period 
was selected -- February 6, 1976. I find that FLM has 
proved wholesale incentive allowances withheld in the 
total amount of $246,766. 

I reject the contention that FLM has failed to 
show that the entire amount of these wholesale incentive 
allowances would have been passed on to FLM by the Ford 
dealers. Prior to the withdrawal by Ford of the whole- 
sale incentive allowances on sales to FLM, these allow- 
ances were consistently passed on to oir There is not 
the slightest reason to believe that this practice would 
not have continued had it not been for the action of Ford 
in halting the granting of the wholesale incentive al- 
lowances on crash parts sold to FLM. 

I aiso find no merit in Ford's contention that 
the amount of the award for wholesale incentive allowances 


withheld should be diminished to take into account 


alleged additional bookkeeping costs. Ford points to 


the allegation of FLM that about $46,000 was spent on 


accounting services rendered to FLM in the present 


litigation. Ford assumes quite reasonably that some 
portion of this $46,000 relates to the detailed review 

of invoices and other records necessary to reconstruct 
the amount of wholesale incentive allowances which should 
have been granted during the period November L» L972 te 
February 6, 1976, and argues that this indicates that 
there would have been additional bookkeeping expenses 

to calculate the wholesale incentive allowances even if 
allowance claims had been handled in the normal course 

of business. 

Ford's argument is unrealistic. There is a 
great difference between calculating wholesale in- 
centive allowances in the normal course of business 
and reconstructing this calculation for the purpose 
of litigation. There is no sufficient indication that 
FLM would have incurred any appreciable additional 
expense in order to process the wholesale incentive 
allowance claims in normal course. 

For these reasons I find that FLM is entitled 
to damages in the amount of $246,766 representing whole- 


sale incentive allowances which should have been granted. 
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Lost Sales 

FILM claims that its sales were consistently 
growing at a rapid rate until the time that Ford 
denied the wholesale incentive allowance, and that its 
sales would have continued to grow at the same rate 
during the years following the cutoff of the wholesale 
incentive allowance. FLM contends that this growth 
was prevented by Fcrd's wrongdoing, and that damages 
should be awarded based upon the alleged loss of growth. 

I have concluded that this claim, as presented 
by FLM, is entirely too speculative to justify an award 
of damages. 

However, FLi is entitled to damages on a 
related, but somewhat different, theory. As described 
in my earlier opinion, FLM's sales grew.steadily for 
several years from its commencement of business in 1965. 
During the fiscal year ending September 30, 1972 -- the 
last full fiscal year prior to the withdrawal of the 
wholesale incentive allowance -- FLM's sales were 
$736,967. The wholesale incentive allowance was cut 


off about November 1, 1972. 
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The economic effects of this cutoff were felt 
by FLM in:stages. FLM was able to continue its growth 
in sales in fiscal 1973. The sales for that year were 
$798,947. However, the severe cut in FLM's profit 
margin produced a net loss of $85,707. 

Prior to 1974 both FLM and the franchised 
Ford dealers with whom FLM competed in the sale of 
crash parts generally sold these parts to the in- 
dependent repair shops at a 25% discount  cff the sug- 
gested retail price. Commencing in 1974 three of FLM's 
competitors -- Empire Ford in Mt. Vernon, Ruckle Ford 
in Yonkers, and W. H. Jackson Ford Sales in Ossining -- 
commenced granting substantially larger discounts than 
25%. Since FLM, unlike its Ford dealer competitors, 
did not have the benefit of the wholesale incentive 
allowance, FLM could not afford to meet this price 
competition. FLM was also, by this time, experiencing 
a serious shortage of working capital. These conditions 


cut substantially into FLM's sales. 
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FLM's sales for fiscal 1974 were $695,188 -- 
down approximately $100,000 from the 1973 level. The 


basic adverse effect on FLM's sales volume continued 


after fiscal 1974, although sales in dollar terms rose 


above the 1974 level because of price inflation. Sales 
for fiscal 1975 were $722,681. Sales for the period 
October 1975 through February 6, 1976 were $301,803. 
FLM has made a careful calculation, in 
dollar terms, of the net loss of sales commencing in 
fiscal 1974 and running to February 6, 1976 based upon 
a comparison with the level of 1973 sales. The total 
net loss of sales under this calculation is Sais ees 
FLM has also made a calculation of the amount of net 
profit which FLM would have earned on the basis of this 
$169,456, assuming among other things that the whole- 
Sale incentive allowance would have been granted with 
respect to parts purchased. FLM's accounting methods 
in these calculations appear satisfactory, and are 
unchallenged by any convincing testimony or argument. 
Such net profit is $44,736, to which FLM is entitled 


as damages. 
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Increased Markup by Dealers 
FLM claims that Ford's denial of the wholesale 


incentive allowance disrupted FLM's business relations 
with its then supplier of crash parts, Atlas Lincoln- 
Mercury. FILM claims that its subsequent suppliers 
have charged a 5% markup, instead of the 3% markup 
charged by Atlas. FLM claims the 2% differential as 
damages. 

It is certainly true that Ford withdrew the 
wholesale incentive allowance on sales to FLM and that 
shortly thereafter FLM ceased doing business with Atlas, 
and commenced cbtaining its supplies of crash parts 
from other Ford dealers. However, there is no suf- 
ficient showing that Ford's actions were the proximate 
cause of the termination of FLM's business déalings with 
Atlas. There is no indication tit Ford prevented FLM 
and Atlas from negotiating to continue business after 
the withdrawal of the wholesale incentive allowance. 
Ford certainly did not prevent FLM from purchasing from 
other Ford dealers. As to the amount of markup charged 
by these other dealers, this was strictly a matter of 
negotiation between FLM and such dealers. Ford is not 


liable for this item of damages. 


Obsolescence Credit 


FLM claims that Atlas permitted FLM to obtain 
half of a 5% obsolescence Credit allowed by Ford on 
Crash parts. FLM claims that the subsequent Supp iers 
have not permitted FIM to obtain any part of this 
credit, and that damages should be awarded for this 
alleged loss. 

There is no evidence to indicate that Ford 
had anything to do with certain Ford dealers denying 
FLM the benefit of obsolescence credits. Ford is not 


liable for this item of damages. 


Loss of Good Will 

FLM contends that the "good will” value of 
its business has been destroyed, and seeks damages for 
this loss. 

By good will, FLM refers to what a buyer would 
Pay for the business as a going concern. FLM claims 
its business had a value of about $1 million prior to 
Ford's withdrawal of the whelesale incentive allowance. 
FLM contends that the value of its business has been 


entirely destroyed "since no Purchaser will pay for 
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that business knowing that the defendants are seeking 
for a way to prevent the plaintiff from continuing in 
business" (Plaintiff's Post-Trial Brief p. 69). This 
theory of damages is inappropriate in the present case. 
The wrongdoing of Ford will be the subject of injunctive 
relief. Plaintiff's expert witness admitted that the 
possibility of injunctive relief would affect his 
opinion regarding the destruction of FLM's good will 
value. He further admitted that he had not taken such 
possibility into account in making his calculation. 

I conclude that FLM is not entitled to this item of 


damages. 


Summary Regarding Damages 
patra ME rdh” Saminetientmanini MiLaroie” hdlcd 


FLM has proved damages in the amount of 
$246,766 representing wholesale incentive allowances 
withheld on parts purchased commencing November 1, 1972. 
FLM has proved damages in the amount of $44,736, represent- 
ing the net profit FLM would have earned on sales lost 
due to the wrongful acts of Ford. The total of these 
two amounts is $291,502. FLM is entitled to recover 


treble this amount, or $874,506. 


Attorneys’ Fees 


FLM's attorneys -- David L. Wasser, Esq. 
and the firm of Julien & Schlesinger -- apply for an 
award of attorneys' fees in the total amount of 
$425,000. Application is also made for payment to 
Mr. Wasser of an additional $36,500 to cover accounting 
services rendered by him. In addition, payment of 
$10,350 is sought for two other accountants -- Morris 
Israel and Jack Brand. Finally, FLM seeks to have 
costs of the action taxed in the amount of $1300.90. 

When the controversy between FLM anc ForeG 
originally arose, FLM was represented by Wasser, who 
was both the accountant and attorney for FLM. Com- 
mencing in the fall of 1972, Wasser complained to Ford 
about its conduct, had discussions with representatives 


of the Federal Trade Commission, and prepared the 


complaint in this action, which was filed in February 


1973. Wasser presented a motion for preliminary 
injunction against Ford which was withdrawn in March 


1974. 
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In July 1974 the firm of Julien & Schlesinger 
was brought into the case. Thereafter, Wasser and 
Julien & Schlesinger worked together on discovery and 
the trial of the case. 

The case involved a relatively small amount 
of discovery followed by a seven-day trial in late 
September and early October 1974. There was extensive 
briefing on the difficult legal issues in the case 
before, during and after the trial. Following the 
original opinion of the court on Adabllity, filed 
December 19, 1975, there were further hearings on damages 
Frebruary 9 and March 2, 1976. 

The method to be used in calculating 
attorneys' fees is to start with the amount of time 
the attorne;s have expended on the case, and to 
value that time by applying the hourly rate which 
attorneys of like skill in the area would typically 
be entitled to. After this calculation is made, adjust- 
ment should be made for such factors as the magnitude 


and complexity of the litigation, the amount recovered 


and litigation risks. City of Detrovt Vv. Grinnell Corp., 


493. F.2d 448 (2d Cir. 1974), 
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Wasser states that he spent 1277 hours on 
legal work, as distinct from accounting work. Wasser 
uses a rate of $100 per hour, producing a total dollar 
figure of $127,700. The firm of Julien ¢ Schlesinger 
represents that the time spent and appropriate billing 
rates were as follows: 

Alfred S. Julien -- senior partner -- 

197 hours -- $200 per hour -- total $39,400 

Stuart A. Schlesinger -- junior partner -- 

268 hours -- $125 per hour -- total $33,500 

David Jaroslawicz -- senior associate -- 

362 hours -- $65 per hour -- total $23,530. 
The total of this time for Julien § Schlesinger is 
827 hours, and the total dollar amount is $96,430. 

The total time claimed to have been spent by 
Wasser and Julien & Schlesinger on legal work for the 
case is 2194 hours, and the total of the dollar amounts 
shown above for all the lawyers is $224,130. 

There are several difficulties with these 
calculations. In the first place, neither Wasser nor 
any of the attorneys at Julien & Schlesinger maintained 


time records. It is nothing short of amazing that this 
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should be so, in view of the warnings issued %y our 
Court of Appeals in analogous cases. In re Borgenricht, 
470 F.2d 283, 284 (2d Cir. 1972); In re Hudson & Man- 
Kattan R.R., 339 F.20 114, 115 (20 Cir. 1964). Also, 
the decision in City of Detroit v. Grinnell Corp., 
supra, which emphasized the importance of the attorneys’ 
time calculations in connection with antitrust fee ap- 
plications, was handed down o roh 13, 1974. This 
was four months before Julien & Schlesinger were re- 
tained in the present case. 

Another problem is that, under the applicable 
law, no award of attcorneys' fees can be made under 
Section 4 of the Clayton Act except for services related 
to the successful recovery of treble damages under that 
section. In other words, no award can be made under the 
statute for work devoted exclusively to the pursuit of 
injunctive relief or of unsuccessful theories of 
jiability. Decorative Stone Co. V. Bldg. Trades Council, 
23 F.2d 426 (20 Cir.), cert. denied, 277 U.S. $94 
(1928); Trans World Airlines, Inc. v. Hughes, 312 F. Supp. 
4/78, 482-83 (S.0.N.Y. 1970), att’ a, 449 ©.2a $1 (2a Cic. 


1971), rev'd on Other grounds, 409 U.S. 363 (1973). 
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Applying this rule *«o the Present case, it is 
clear that the time spent »y Wasser in complaining to 
Ford, in having discussions with the Federal Trade Com- 
mission and in Presenting the motion for preliminary 
injunction cannot be the basis for recovery of a fee 
award. Moreover, time Spent by either Wasser or Julien 
& Schlesinger in pursuing the unsuccessful Sherman Act 
Claims and in drafting the permanent injunction cannot 
be the basis for a fee award. I aim now speaking of 
efforts devoted solely to these activities -- activities 
which did not also relate te the successful Robinson- 
Patman Act damage claims. To the extent that work was 
carried out which bore upon both the Robinson-Patman 
Act dama~- claims and upon requests for injunctive 
relief a, ‘ther theories of recove can be an 
award of attorneys' fees under the statute Trans World 


Airlines, anc. v. Hughes, Supp. at 483, 


Another problem is that, to the extent that 


there was duplication of effort as between Wasser and 
Julien & Schlesinger, the fee award must be reduced. 
Michelman v. Clark-Schwebe] Fiber Glass Corp., 1975-2 
eer Glass Corp. 


Trade Cas. 460,551 (S.D.N.Y. L975S)., 


The task of sorting out what time related to 
recoverable items and what time related to non-recoverable 
items is obviously made more difficult than it should be 
secause of the failure cf the attorneys to keep time 
records. However, there is no alternative but to make 
reasonable estimates on the basis of available in- 
cOrmation. 

I am compelled to disallow most of the time 
claimed to have been spent by Wasser on legal services. 

Wasser asserts that he spent 280 hours through 
the timc the complaint was filed. He conferred with his 
Client, with Ford's counsel and with the Federal Trade 
Commission. He performed legal research and drafted 
the complaint. It is clear that out of this 280 hours 
the only recoverable time is that which was spent on 
factual investigation and legal research leading up to 
the commencement of this action, and also time spent on 
drafting the complaint. I will allow only 100 out of 
the 280 hours. 

Wasser asserts that he spent 335 hours in 


connection with the application for preliminary in- 


junction. There is no basis for allowing any of this 


time. 
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Wasser claims that 409 hours were spent on 
"Discovery and Trial Preparation." I conclude that 
almost all of this time was a duplication of work 
Gone by Julien & Schlesinger. The one item which 
waS not duplicative was Wasser's preparation of 
interrogatcries prior to the retention of Julien & 
Schlesinger. I will allow 75 out of the 409 hours. 

Wasser claims a total of 253 hours for time 
spent at the trial and in post-trial activities. Iz 
conclude that the great bulk of this time was either 
a duplication of the work of Julien 5§ Schlesinger or 
was work in Wasser's capacity as an accountant and 
expert witness. The cost of these services is not 
recoverable as attorneys' fees or costs under Section 4 


of the Clayton Act. Trans World Airlines, Ine. vy. 


Hughes, 449 F.2d 51, 81 (2a Cir. 1971), rev'd on other 


grounds, 409 U.S. 363; Twentieth Century Fox Film Corp. 
v. Goldwyn, 328 F.2d 190, 224 (9th Cir.), cert. denied, 


379 Us. 860 (1964). I will altow Only 50 out of the 


253 hours. 
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The total amount of time aliowed for Wasser 
is 225 hours. As to Wasser's hourly rate, I find no 
reason to challenge his figure of $100. Applying this 
rate to the 225 hours, gives a total of $22,500. 

As to the time spent by Julien & Schlesinger, 
the estimate of 827 hours for the three lawyers involved 
is not unreasonable, although it would have been far 
more satisfactory to have actual time records. The 
problem cores in attempting to calculate -he time spent 
on compensable items versus the time spent on non- 
compensable items. The principal items in the latter 
category would relate to the unsuccessful Sherman Act 
claims. On this point I am concerned primarily with 
legal research and legal briefing, since the preparation 
and presentation of evidence in the case-related both 
to the Sherman Act claims and to the successful 
Robinson-Patman Act damage claims. I am excluding 20 
hours for Julien, 40 hours for Schlesinger, and 80 hours 
for Jaroslawicz in connection with briefing of Sherman 


Act claims. A certain amount of time must also be 


204i1a 


excluded for work on the final injunction. In this 
regard, I am deducting 2 hours for Julien and 5 hours 
for Schlesinger. This gives net totals for the three 
‘ttorneys from Julien & Schlesinger as follows: 
Julien hours 
Schlesinger hours 
JArOSLAWICZ . 5 cis sce es 282 hours 
With respect to the hourly rate to be applied, 
Julien & Schlesinger reported to the Court that the 
rates for the three attorneys respectively, charged in 
matters billed by the hour, were $200, $125, and $65. 
= find that the apprcepriate hourly rates are $135, 
S100, and S65: 
Applying these rates to the number of hours 
spent by the attorneys at Julien & Schlesinger gives a 
total amount of $64,255. Adding this to the $22,500 
for Wasser gives a total of $86,755. 
A fee somewhat above this amount is appropriate. 
The litigation was attended with numerous difficulties 


and risks. There was no assistance from any prior 


governmental proceeding. See City of Detroit v. 


Grinnel Corp., 495 F.2d 448, 470-71 (2d Cir. 1974). 
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Under all the circumstances, I am awarding attorneys' 
fees in the amount of $135,000. 
The application for fees for accounting work 


of Israel and Brand is denied. Twentieth Century Fox 


Film Corp. v. Goldwyn, 328 F.2d 190, 224 (9th Cir.), 


cert. cenied, 379 0.8. 880 (1964); see Trans World Aix- 
tines, Inc. ¥, Hughes, 449 F,7¢ 31, 81 (20 Cir. I97k), 
rev'd on other grounds, 409 U.S. 363; Strauss v. Victor 
Talking Machine Co., 297 F. 791 (2d Cir. 2924). 

Costs will be taxed by the Clerk of the Court 


in the normal manner. 


Conclusion 
FLM is entitled to judgment in the amount of 
$874,506 plus attorneys’ fees in the amount of $135,000, 
together with costs to he taxed by the Clerk of the Court. 
A judgment and final injunction will be signed 


and filed today. 


New York, New York 
March. 17, ' 1976 
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It is true ‘ourse, that the Ford dealer supply- 
i FLM wit Marts charged a markup of 3% during the 
} incentive allowance was in effec 
: The application of this 3% mark- 
ribed in my earlier opinion. However, there 
no justification for deducting the 3% markup 
from the damage award. FILM has already paid a mark- 
up to its supplying Ford dealers on the parts on which 
the damage award is calculated. Indeed the markup 
has been 58. 


This takes into ace 
Sales for the perioc 
1976 ($301,803) were actually greater than pro rated 
sales at the 1973 level for the same period ($274,758). 
Ford is given credit for this in the overall calcula- 
tion despite the fact that the increased dollar volume 
was due to price inflation. 


Ount that; in dollar tems, the 
1 October 1975 through February 6, 


THOMAS: 7. GRIESA 
U.S.D.J. 


Judgment of Judge Griesa, March 17, 1976 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


FLM COLLISION PARTS, INC., 3 
Plaintiff, : 73Civ. 713 (Tre) 


~against- : 
FORD MOTOR COMPANY and FORD 


MARKETING CORPORATION, 
Defendants. 


oe 


| This action having come on for trial before 
| 
' 


this Court, the Honorable Thomas Pp. Griesa, United States 


District Judge, presiding, on September 23, 24, 25, 36 


| 


and October 7, % and 9, 1974 and the issues having been 


, 


duly tried, and a decision on liability having been duly 


rendered in an opinion dated December 19, 1975, and the 


said opinion constituting the Court's findings of fact 


and conclusions of law on the liability phase of the 
case and this Court having conducted furtner hearings on 
February 9 and March 2, 1976, at which evidence was 
received on plaintiff's claim for damages, and this 


Court having jurisdiction of this action based upon Sections 
4 and 16 of the Clayton Act, 15 U.S.C. §§15 and 26; 


and defendant Ford Marketing Corperation having been 


merged into defendant Ford Motor Company as of the close 


of business on December 31, 1974, it is hereby: 


Order and Judgment 
1. ORDERED, ADJUDGED AND DECREED that the 
plaintiff has failed to make out any claim for relief 


under Sections 1 and 2 of the Sherman Act, 15 U.S.C. §§1 


and 2 and plaintiff's claims thereunder are hereby dismissed; 


Exhibit A 
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2. ORDERED, ADJUDGED AND DECREED that the 
Plaintiff has proved its cause of action against defendant 
Ford Marketing Corporation (now merged into Ford Motor 
Company) for violation of Section 2(a) of the Clayton 
Act as amended by the Robinson-Patman Act, 15 U.8.c. 
$13(c), and the plaintiff having proved damages in the 
amount of $294,502-39 ce Plaintiff is entitled to 
recover treble that amount against defendant Ford Motor 
Company pursuant to 15 U.S.C. §15 and in accordance with 
said provision the plaintiff is nereby awarded judgment 
therefor against the defendant Ford Motor Company in the 
amount of $374,506.99 together with attorneys’ fees to 
be paid by defendant Ford Motor Company in the amount of 
$(33,000.%and costs to be taxed by the Clerk of the Court 


against said defendant. 
Injunction 


The: defendant Ford Marketing Corporation having 
been found to have discriminated in prices between fran- 
chised dealers in the sale of crash parts in wiclation of 
Section 2(a) of the Clayton Act as amended by the Robinson- 
Patman Act, 15 U.S.C. §13(c), and the plaintiff being 
entitled to injunctive relief therefor pursuant to 15 
U.S.C. §26 to prevent any such further violation of 
said Section in the future, it is hereby 

ORDERED AND DECREED that defendant Ford Motor 
Company commencing on April 1, 1976 shall grant the 
wholesale incentive allowance to franchised dealers on 
the resale of crash parts by such dealers to FLM Collision 


Parts, Inc., on the same terms and conditions as such 
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wholesale incentive allowance is granted to such dealers 
on the resale of crash parts to any other “eligible 
customers” as that term is defined and used in Ford's 
Master Price List and Ford's Policy & Procedure Manual; 
and it is 

FURTHER ORDERED AND DECREED that defendant 
Ford Motor Company no later than April 1, 1976 distribute 
by first class mail to each of its franchised Ford and 
Lincoln-Mercury dealers located in the New York metro- 
politan area served by defendant's Master Parts Depot 
located in Teterboro, New Jersey, in the form annexed 
hereto as Exhibit A, 4 statement informing such dealers 
that defendant Ford Motor Company will grant the whole- 
sale incentive ailowance to such dealers on the resale of 
crash parts by such dealers to FLM Collision Perts, Inc. 
on the same terms and conditions as such wholesale in- 
centive allowance is granted to such dealers on the resale 
of crash parts to any other “eligible customers” as that 
term is defined and used in Ford's Master Price List and 


Ford's Policy and Procedure Manual. 


Retention of Jurisdiction 

Jurisdiction is retained by this Court for the 
purpose of enabling any of the parties to apply to this 
Court at any time for such further orders and directions 
as may be necessary OF appropriate for the construction 
or carrying out of this order, judgment and injunction, 
for the modification of any of the provisions thereof, 
for the enforcement of compliance therewith, and for 


punishment of any violations thereof. 


Dated: New York, New York ae 
March ys 7: 1976 ui 


ee cA - iy 
J hens : ae ee 


“THOMAS P. GRIESA 
United States District Judge 


Po 


ms 
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(Name of Dealer to Be Supplied) 
Gentlemen: 

In a proceeding brought by FLM Collision Parts, 
Inc. ageinst Ford Motor Company in the United States 
District Court for the Southern District of New York 
(73 Civ. T1380 United States District Judge Thomas P. 
Griesa on December 19, 1975 found that Ford's failure to 
grant wholesale incentive on resales by its franchised 
dealers of crash parts to FLM Collision Parts, Inc. was 
price discrimination in violation of Section 2(a) of the 
Robinson-Patman Act. 

Accordingly, please be advised that as of 

, the Court issued an injunction directing 

Ford to grant the wholesale incentive allowance to fran- 
chised dealers on the resale of crash parts by such dealers 
te FLM Collision Parts, Inc. on the same terms and con- 
ditions as such wholesale incentive allowance is granted 
to such dealers on the resale of crash parts to any other 
"eligible customers” as that term is defined and used in 
Ford's Master Price List and Ford's Policy and Procedure 
Manual. 

This is to advise you that any crash parts resold 
by you to FLM Collision Parts, Inc. on and after April l, 
1376 are eligible for the wholesale incentive allowance 
and Ford will pay such an allowance to you in accordance 
with the terms of the Policy and procedure Manual. 


Very truly yours, 


FORD MOTOR COMPANY 


88 POST-JUDGMENT DEVELOPMENTS 


Defendants’ Notice of Appeal, March 19, 1976 


oo 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


a Oe i a c 
FLM COLLISION PARTS, INC., : 
Plaintiffs, 5 FP cies 733 (tbe) 
-against- : NOTICE OF APPEAL 
FORD MOTOR COMPANY and FORD : 
MARKETING CORPORATION, | 
Defendants. 2 | 
ean hae | 
| 
| 


Notice is hereby given that Ford Motor Company and 
Ford Marketing Corporation, defendants above named, hereby 
appeal to the United States Court of Appeais for the Second 
Circuit from the final order, judgment and injunction entered 
in this action on the 17th day of March, 1976. | 
Dated: March 19, 1976 
New York, New York 


SULLIVAN & CROMWELL 


Attorneys for Defendants 

48 Wall Street 

New York, New York 10005 
(212) 952-8100 


Clerk of the United States 
District Court 

For the Southern District of 
New York 


Julien & Schlesinger, P.C. 
2 Lafayette Street 
New York, New York 10067 


Order to Show Cause, March 19, 1976 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


FLM COLLISION PARTS, INC. 
Plaintiff, 7 79 Civ. 713 
(TPG) 
~against- 
ORDER TO 
FORD MOTOR COMPANY and FORD MARKETING SHOW CAUSE 
CORPORATION, 


Defendants. 


Upon the order, judgment and injunction entered 
in this action on March 17, 1976, upon defendants’ notice 
of appeal therefrom filed on March 19, 1976, upon all the 


prior proceedings in this action, and upon the affidavit 


of Robert MacCrate sworn to March 19, 1976; and sufficient 


cause appearing therefor, it is hereby 

ORDERED that plaintiff FLM Collision Parts, Inc. 
show cause before this Court in Room 506 of the United 
States Courthouse, Foley Square, New York, New York, at 
11:30 A.M. on March 22, 1976, or as soon thereafter as 
counsel can be heard, why an order staying injunctive 


relief pending appeal should not be entered pursuant to 


Rule 62(a) and (c) of the Federal Rules of Civil Procedure 


and granting such other and further relief as to the Court 


appears just and proper; and it is further 


ORDERED, that service of a copy of this Order to 


Show Cause and the annexed affidavit be made on plaintiff's 


\ 
j 
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attorneys on or before 11:00 A.M. on the 19th day of 


March, 1976. 


Dated: New York, New York 
Merch  , 1976 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


FLM COLLISION PARTS, INC. 


Plaintitt(, Shy MAS ACL ie, eg oes 
(TPG) 
~against- 
AFFIDAVIT 
FORD MOTOR COMPANY and FORD MARKETING 
CORPORATION, 


Defendants. 


STATE OF NEW YORK 


COUNTY OF NEW YORK ) 


ROBERT MacCRATE, being duly sworn, states: 

1. This affidavit is submitted in support of an 
order to show cause bringing on defendant's motion to Stay 
pending appeal the injunction issued in this action on 
March 17, 1976. 

2. The injunction requires defendant Ford Motor 
Company commencing on April 1, 1976 to grant the wholesale 
incentive allowance to franchised dealers on the resale of 
crash parts by such dealers to FLM Collision Parts, 28 9 | oda 
om the same terms and conditions as such wholesale incentive 
allowance is granted to such dealers on the resale of crash 
parts to any other "eligible customers" as that term is 
defined and used in Ford's Master Price List and Ford's 
Policy & Procedure Manual. In addition, the injunction 
requires Ford Motor Company to notify franchised dealers 
in the New York Metropolitan area no later than Aprii i, 


1976 in a form of letter which is attached to the order, 
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judgment and injuction dated March 17, 1976. 

3. On March 19, 1976 defendants are filing a 
notice of appeal to the United S<ates Court of Appeals 
for the Second Circuit from all parts of the order, 
judgment and injunction entered in this action on March 17, 
1976. By their present motion, defendants seek a stay 
of this injuction pursuant to Rule 62(a) and (c). 

4. Defendants regard their appeal as meritorious, 
believe there to be a reasonable likelihood of success on 
appeal and intend to prosecute the appeal promptly. We 
submit that, for the reasons set forth in the memorandum 
in support of the motion for a stay, the interests of 
Ford could be seriously prejudiced were the stay not to 
be granted. At the same time, we submit that no possible 
prejudice to the plaintiff would be involved. Plaintiff 
would be fully protected by security approved by the Court; 
but were the stay not to be granted and the appeal suc- 
cessful, Ford could find itself irreparably injured in 
its relationship with its dealers were it to seek to 
restore the status quo. A stay pending appeal would 
assure protection of the interests of Ford, but it would 
also protect the interests of the non-party franchised 
dealers and indeed of the plaintiff who would be able to 
deal with franchised dealers freed from concern as to the 
possible outcome of the appeal. 

5. No previous application for the stay re- 


quested in this application has been made. 


ee eee 


\ ax ' — cat ~ 
| Robert Maccrate 


—— 


fi, 


Sworn to before me this 


/3“ day of March, 1976. 


Order to Show Cause, March 19, 1976 


73 CIVIL ACTION NO. 713 (TPG) 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF 
NEW YORK 


FLM COLLISION PARTS, INC., 
Plaintiffs, 
-against= 


FORD MOTOR COMPANY and FORD 
MARKETING CORPORATION, 


Defendants. 


ORDER TO SHOW CAUSE 
AND AFFIDAVIT 


SULLIVAN & CROMWELL 
48 WALL STREET, NEW YORK, N. Y. 10008 
(212) 9532-8100 


fefendants” 
Ford Motor Company and Ford 
Marketing Corporation 


Memorandum of Defendant Ford Motor Company 
in Support of Motion For Stay of Injunction 
Pending Appeal, March 19, 1976 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


FLM COLLISION PARTS, INC., 
Plaintiffs, 73 Civ. 713 (TPG) 
~against- 


FORD MOTOR COMPANY and FORD. 
MARKETING CORPORATION, 


Defendants. 


MEMORANDUM IN SUPPORT OF DEFENDANT FORD 
MOTOR COMPANY'S MOTION FOR STAY OF 


ORDER, JUDGMENT AND INJUNCTION 


SULLIVAN & CROMWELL, 
Attorneys for Defendants 
Ford Motor Company and 
Ford Marketing Corporation 
48 Wall Street 
New York, New York 10005 


Robert MacCrate 
William M. Dallas, Jr. 


William A. Zolbert 
Office of the General Counsel, 
Ford Motor Company 
Of Counsel. 


March 19, 1976 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


FLM COLLISION PARTS, INC., 
Plaintiffs, : ta Civa FIs (THe) 
~against- 


FORD MOTOR COMPANY and FORD 
MARKETING CORPORATION, 


Defendants. 


MEMORANDUM IN SUPPORT OF DEFENDANT FORD 
MOTOR COMPANY'S MOTION FOR STAY OF 


ORDER, JUDGMENT AND INJUNCTION Pa. 


On September 23, 24, 25 and 30, 1974 and October 
7, 8 and 9, 1974 trial was held before this Court in this 
action. On December 19, 1975 this Court entered an opinion 
on the liability phase of the case finding defendant Ford 
Motor Company ("Ford") to have engaged in price discrimi- 
nation in viclation of Section 2(a) of the Robinson-Patman 
Act, 15 U.S.C. § 13(a), in the sale of crash parts to Ford's 
franchised dealers by not granting the wholesale incentive 
allowance on the resale of crash parts by the franchised 
dealers to plaintiff FLM Collision Parts, Inc. ("FLM"). The 
Court found FLM was entitled to treble damages pursuant to 15 


U.S.C. § 15 and injunctive relief pursuant to 15 U.S.C. § 26. 
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Further hearings were held by the Court on the 
issue of damages on February 9 and March 2, 1976. Subse- 
quently, on March 17 the Court issued an Order, Judgment 
and Injunction awarding FLM treble damages of $874,506 
and ordering Ford to grant the wholesale incentive allow- 
ance on resales of crash parts by its dealers to FLM under 
the same terms and conditions as the wholesale incentive 
allowance is granted on resales of crash parts by such 
dealers to any other "eligible customers" as that term 
is defined and used in Ford's Master Price List and Ford's 
Policy and Procedure Manual. 

Ford now seeks, pursuant to Rules 62(a), (c) 
and (d) of the Federal Rules of Civil Procedure a stay of 
the execution and enforcement of that Order, Judgment and 
Injunction.* 

On March 19, Ford filed its Notice of Appeal 
from the Court's Order entered on March 17. Rule 62(c) 
of the Federal Rules of Civil Procedure provides in rele- 
vant part: 

As Ford has filed a Notice of Appeal pursuant to Rules 
3 and 4 of the Rules of Appellate Procedure and posted 
bonds, pursuant to Rule 62(d) of the Federal Rules of 
Civil Procedure and Rule 7 of the Rules of Appellate 
Procedure the execution of the judgment awarding treble 
damages of $874,506 along with attorneys' fees of 
$135,000 and costs to be taxed by the Clerk of the 
Court is automatically stayed pursuant to Rules 62(a) 
and (d) of the Federal Rules of Civil Procedure. The 


discussion in this memorandum is, therefore, limited 
to the stay of the injunction. 
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"(c) Injunction Pending Appeal. When an 
appeal is taken from an interlocutory or final 
judgment granting, dissolving, or denying an 
injunction, the court in its discretion may 
Suspend, modify, restore, or grant an injunction 
during the pendency of the appeal upon such 
terms as to bond or otherwise as it considers 
proper for the vinnie of the rights of the 
adverse party. . 
We submit that the practicalities of the business relation- 
ships involved in this case, demonstrate the appropriate- 
ness of a stay of the injunction pending appeal. 
As the Court found, Ford does not do business 
with FLM either directly or indirectly.** Rather Ford 
sells crash parts only to its franchised dealers, several of 
whom, in turn, resell to FLM. Similarly, the wholesale in- 
centive allowance is granted to Ford's dealers, not the 
dealers' customers, in this case FLM. As the Court found, 
whether or not the dealers pass all or part of the incentive 
on to FLM is solely a matter of negotiation between such 
dealers and FLM. The same distribution relationship will 
obtain in the future and Ford will continue to have no con- 
trol over whether any wholesale incentive is passed on to 
FLM. 
Ford hereby offers to post a bond of $200,000, an amount 
well in excess of the wholesale incentive allowance rea- 
sonably to be expected to be earned on the sale of crash 
parts by Ford's franchised dealers to FLM during the 
pendency of the appeal. 


In fact, the Court further found Ford's refusal to deal 
with FLM was entirely lawful. (Slip Opinion, p. 64) 
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In these circumstances, were Ford to pay whole- 
sale incentive to its franchised dealers on sales to FLM 
while an appeal is pending, the question arises of what will 
happen if this Court's decision is reversed on appeal -- if 
an appellate court rules that Ford does not have to grant 
the wholesale incentive allowance on sales of crash parts 
by its dealers to FLM? How will Ford get its money back? 
From FLM? The dealers selling to FLM may or may not pass . 
on dollar for dollar the wholesale incentive allowance to 
FLM and in any event, Ford will not have dealt wich FLM but 
only with the dealers. From the dealers selling to FLM? The 
dealers are not parties to this action and not before the 
Court. There would appear to be no basis on which the Court 
could crder such dealers to return the wholesale incentive 
allowance.* 

In such circumstances, the only solution would 
be for Ford to tell its dealers in advance that, while 
it would pay the wholesale incentive allowance to dealers 
on sales of crash parts to FLM, if the Court's decision 
were reversed on appeal, the dealers would be subject 


to a charge back in an amount equal to those incentive 


* In fact, the Court specifically found that there 
was no contract, combination or conspiracy between 
Ford and its dealers. 


my em 
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payments, plus interest. While the dealers could then 
pass the incentive on to FLM with the understanding that 
it would be returned if the dealers were later charged 
back, it is doubtful that any dealer would be willing 
to pay over such amounts under such circumstances. Since 
:t is unlikely that FLM would receive the benefit of any 
wholesale incentive allowance pending appeal, what possible 
purpose would be served in requiring Ford to pay these 
amounts to its franchised dealers? 

We submit that the more practical approach is for 
Ford to post a bond to secure payment of the wholesale in- 
centive allowance to the dealers selling to FLM in the event 
the Court's oruer is upheld on appeal. During the pendency 
of the appeal FLM and its supplying dealers would be free to 
negotiate whatever arrangements they wisned to make concern- 
ing the possible sharing of the wholesale incentive allowance 
if the Court's order is upheld.* At the same time, Ford's 
interests and right to be protected against the possibility 
that it would not be able to recapture the wholesale incentive 


actnteslmeeienaimmennmene aaa tote 


* Ford is willing to notify its dealers in the New York 
metropolitan area served by the Master Pars Depot located 
in Teterboro, New Jersey, of the status o< this litigation, 
including the fact that the wholesale incentive will be 
paid on sales by dealers of crash parts to FLM if the 
Court's Ords¢ is upheld on appeal. (A draft of such a 
letter is attached hereto as Exhibit A.) 
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would be assured. In short, all parties to this action, 
as well as Ford's non-party dealers, would be insured 
against future damage dependent upon the results of Ford's 
appeal. 

The criteria to be used in determining whether a 
stay should be issued are generally the same as those used 


in ruling on a motion for a preliminary injunction. In 


Belchor v. Birmingham Trust National Bank, 395 F.2d 685 (5th 


Cir. 1968) citing Virginia Petroleum Jobbers Association v. 
Federal Power Commission, 259 F.2d 921, 925 (D.C. Cir. 1958), 


the Court held that the standards to be considered are: (1) 
movant's likelihood of success on the merits, (2) irreparable 
injury to movant, (3) lack of harm to other parties to the 
litigation, and (4) whether there is any harm to the public 
interest.* 


While the Court mav not believe that Ford is 


likely to be successful on appeal, the Court has previously 


observed that a finding of liability on similar facts in 


this case had not heretofore been made in any prior action. 


While there is some validity in burdening one seeking 
to stay a prohibitory injunction (i.e., one seeking to 
change the status quo) with the criteria required to 
Obtain a preliminary injunction, we submit that it 

is not correct for one seeking to stay a mandatorv 
injunction (i.e., one seeking to preserve the status 
quo) to shoulder that same surden. 
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(Post-Trial Conference, January 16, 1975). The novelty of 
this issue is also stressed by plaintiff (See Fee Petition, 
p. 5). In addition, the case most closely parallel to the 
instant action resulted in a ruling contrary to the Court's 
holding here. See Klein v. Lionel, 237 F.¢a. 13 (34 Cir. 
1956). This element of novelty has been recognized as a 
factor to be considered in deciding whether to stay an 
injunction during the pendency of an appeal. See, e.g., 
Rodriguez v. San Antonio Independent School District, 337 F. 
Supp. 280 (W.D. Tex. 1972); see also 7 Moore's Federal 
Practice § 62.05 at 62-25, £n. iS¢ (24 ed. 1974). 

The element of irreparable injury, of course, has 
been previously dealt with in this memorandum. It is clear 
that it would be virtually impossible to return to the status 
quo ante once Ford began to make payments to dealers reflect- 
ing tne wholesale incentive allowance on sales by such 
dealers of crash parts to FLM. Where, as here, irreparable 
damage to Ford or its non-party dealers could result and 
restoration of the status guo ante would be unlikely in the 
event the Court's order is reversed, a stay of injunctive 
relief pending appeal should be granted. 7 Moore's Federal 
Practice, Supra, at 62-24. 

FLM, on the other hand, would be fully protected 


from harm. It would have insurance against any injury by 


Ford's posting of a bond and Ford's proposal to issue notice 


to its New York Metropolitan Area dealers informing. them of 
the status of this litigation. 

Finally, there would be no harm to the public in- 
terest were the Court to stay the injunction. Since this 
is a private non-class action brought by and on behalf of 
FLM and the Court's order is directed only in favor of 
FLM, there is no substantial public interest involved in 
the temporary suspension of the Court's injunction pending 
appeal. Should the Court's decision be affirmed on appeal, 
whatever public interest is entailed in this litigation 
would be satisfied fully by the prompt payment to franchised 
dealers of the wholesale incentive allowance for resales 


of crash parts to FLM made during the pendency of appeal. 
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CONCLUSION 


Defendant Ford Motor Company respectfully submits, 
therefore, that based both on the peculiar circumstances of 
this case and on the law, the interests of the parties, as 


well as the non-party Ford franchised dealers, will best be 


served by the issuance of a stay of the Court's Order, Judg- 


ment and Injunction during the pendency of the appeal. 


Dated: March 19, 1976 
New York, New York 


Respectfully submitted, 


SULLIVAN & CROMWELL, 
Attorneys for Defendants 
Ford Motor Company and 
Ford Marketing Corporation 
48 Wall Street 
New York, New York 10005 


Robert MacCrate 
William M. Dallas, Jr. 


William A. Zolbert 
Office of the General Counsel, 


Ford Motor Company 


Of Counsel 


206ia 


[Ford Motor Company -Letterhead] PXULAIT A 


(Name of Dealer to be Supplied) 


Gentlemen: 

In a proceeding brought by FLM Collision Parts, 
Inc. against Ford Motor Company in the United States 
District Court for the Southern District of New York (73 
Civ. 713), United States District Judge Thomas P. Griesa 
on December 19, 1975 found that Ford's failure to grant 
wholesale incentive on resales by its franchised dealers 
of crash parts to FLM Collision Parts, Inc. was price 
discrimination in violation of Section 2(a) of the 


Robinson-Patman Act. 


On March /[7 , 1976 the Court entered a judgment 


against Ford which included an injunction directing Ford 
to grant the wholesale incentive allowance to franchised 
dealers on the resale of crash parts by such dealers 

to FLM Collision Parts, Inc. on the. same terms and con- 
ditions as such wholesale incentive allowance is granted 
to such dealers on the resale of crash parts to any other 
"eligible customers" as that s defined and used in 


Ford"s Master Price List and Policy and Procedure 


Manual. The Court, however, stayed the effectiveness of 
this injunction during the pendency of Ford's appeal of 
the judgment. 

This is to advise you that, in the event the 


judgment is upheld on appeal, any crash parts resold by 


you to FLM Collision Parts, Inc. on or after April 1, 


1976 will be eligible for the wholesale incentive allow- 
ance and Ford will then pay such an allowance to you for 
resales made during the pendency of appeal in accordance 
with the terms of the Policy and Procedure Manual. 


Very truly yours, 


FORD MOTOR COMPANY 


Plaintiff’s Memorandum in Opposition to Motion For 
Stay of Injunction Pending Appeal, March 22, 1976 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


eee ea? 4 
FLM COLLISION PARTS, INC., 


Plaintiff, 


~against- 73 Civ. 713 (TPC) 


FORD MOTOR COMPANY and FORD 
MARKETING CORPORATION, 


Defendants. 
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PLAINTIFF'S }EMORANDUM 1H 

OPPOSITION TO THE DEFENDANT 
FORD MOTOR COMPANY'S MOTION 
FOR A STAY OF THE INJUNCTION 


PENDING APPEAL 


JULIEN & SCHLESINGER, P. C. 
@ LAFAYETTE STREET 
NEW YORK. N. ¥. 10007 
(212) 962-8020 
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UNLIED STATES DISTRLGY COURT 


SOULHERN DISTRICT OF NEW YORK 


FLM COLLISION PARTS, INC. 


Plaintife, 


~egainst- #2 Civ. 713 -C1VG) 


FORD HOLOR COMPANY and FORD 
MARKETING COR PORAT LON A 


Defendants. 


PLAINTIFF'S MEMORANDUM IN 
OPPOSITION YO ‘THE DEFENDAM1 
FORD MOTOR COMPANY'S MOTION 
FOR A STAY OF TIE INJUNCTION 


PENDING APPEAL 


Statement of Facts 


After a seven-day trial during the fall of 1974, 
the Court found that the defendant Ford had violated 
section 2(a) of the Robinson-Patman ACE, 15 U.Ss6. -§ 13a) 
with regard to sales of Ford crash parts. Subsequently, 
in February and arch 1976, further herrings on damages 


were held. On March 17, 1976, this Court awarded the 


<U68a 


plaintif£t a judgment for daumapes and pursuant to 15 U.S.C. 
§ 26, enjoined the defendant Ford from any future violation 


of the Rebineou-Petman Act. 


Ford has Eiled a notice of appenl from this 
Court's erder ond has now moved by order to show cause 
for an order pursuant to Rule 62(c) of the Federal Rules 
ef Civil Procedure staying the injunction granted by- this 


Court pending eppeal. 


PoiNT 1 


i DEFENDANT 18 Hut ENTLLLED 10 
A SLAY UF THE LNJUNCTLON PENDING 
AVPEAL 


Ferd seeks an order staying the injunction pend- 
ing appeal onthe grounds that it will likely be successful 
on appeal, it will be irreparably harmed in the absence 
of sitcli a stay, and that there will be no harm to the 
plainbiff if sich a stay is granted. As will be shown 
the facts are directly Co the contrary. there will be 
no irreparable jrarm to Ford Lf a stay of the injunction 
is not granted and, on the ottber hand, if a stay of the 
injunction is granted, the plaintiff's business will be 


destroyed, 
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rord admits that the criteria to be used in 
determininy: whether a Stay of an injunetion should be 


issued are those set Forth in Virginia Petroleum Job. Assn. 


Vv. Federal 


AO Harta G2b G25 tie. Cir, 1958). 


these criteria have been accepted by the Second Cirevit in 


bastern Airlines Inc. v. Civil Aeronautics poard, 261 Ff. 2d 


830 (Second Cir. 1958), the criteria heing as follows: 
}. The party moving for a stay 

muse show that it is L.«ely to prevail 
on fhe meries of the appeals 
i The moving party must demonstrate 
taat it will be irreparably injured if such 
a& stay is) not pronted: 
- What effect would the issuance of 
such a stay have on the other party to the 


litigation; and 


4. Where does the public interest lie. 


A review of these criteria indice. hat Ford 
is not entitled to a stay of the injunetion pending appeal, 
Ford has not made a strong showing that it is likely to 


prevail on the merits of tie appeal. Ford las simply 
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Stated in com lusery leauguapne tliat the issues befure the 
Court were sevel on thety facet pattern in that there was 
mo prior care directly iw peint. iliis has very little 

weight to if in a situation such as onrs vere there has 


peen extensive analysis by the Court of the law, and the 


Court bas y,eached 9 eanclusion that a defendant. has violated 


the autitccust Laws. Ford: has failed to cite any authority 


Showing error on the part of che Caurt.. The Court should 
also take cognizance of the fact that we are not here 
dealing with o preliminary injunetion before all the facts 
have peen heard, but rather that the Ceurt has reached 
Eire decision after a Eull trial on the merits and fouad 
Chat the plaintiff is entiticd to an injunction. As ioore 


Has stated in liis work on Federal Practice 962.05 


« « FO 18 tO be vecopnized that. in 
mast instances a preliminary injunction 
in considered at a hearing taking place 
before a Full trial has licen held, while 
the permanent injunction was granted 
filer plenary trial. thus when the 
iidpge lw held a full trial and granted 
the injunction, it is perhaps unusual 
that he would cows Co Che concluston 
Ciat the appellant in Likely to prevail 
anu the appeal.” 


witt,-,.172——— 


ip cma esmeETe nan, 
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Ford, who has the af€irmative burden of showing 
a likelihood of success on the merits, has clearly failed 


to do’ so. 


The second criteria which Ford, as the petitioner 
fora stay of the injunction, has the burden of proving 
to the Court, is that Ford will he irreparably injured 
if a stay of the injunction is not granted. kn an at- 
tempt to show such irreparable injury to the Court, Ford 
Claims that its relationship with its dealers would be 
interfered with and that if this Court's decision is re- 
versed on appeal, there would be vo puaranter that ord 
would be able to recover all of the wholesale incentive 


allowance vhich it paid its dealers on sales of crash 


parts to Fit, Put simply, Ford contends that it may 


suffer some monetary loss if a stay of the injunction is 


not pranted, 


All of the cases which have considered this 
matter have held that monetary loss is not the kind of 
irreparabie injury woteh warrants the stay of an injunction, 


In the very case relied upon by Ford, Virginia Petroleum, 


LN La 


the Court considered this question and stated in Language 


directly applicable to this: case: 


“the hey word jb this covsideratian is 


irrepirable. Mere lujuries, however 


Hypa t Ue in Ferns of money, Chine 


and enerpy necessarily expended in the 


absence of a stay, are not enough," 


(259 7. 9d 921) 


For the sawe proposition, see also Long v. Kobinson, 


MeO (Fourth Clr. 1970). 


Ford's contention that it will be irreparably barmed 
because it mav vet be able to rerover the wholesale incentive 
paid to Ford's franchise dealers if this Court's decision is 


overturned on appeal is not the type or irreparable harm which 


warrants the stay of an injunction. 


Similarly, Ford's contention that its relationship 
with its dealers might be interfered with if a stay of the 
injunction is not granted is not the type of irreparable 
Narm whtel) enbilles 1¢ to the utay of an injunction. ‘The 


Supreme Court in lweutieth Century jiritue v. Ryan, 74 S. 


8 (1953) considered a similar contention and steted: 
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“the private Financial arrangements of 
applicants may be affected, public and 
employee relatious damaped, but such 
threatened injury does not show the ir- 
reparably injury that wight justify 
judictal intervention to stop the Board 
hearings until there is a judicial deter- 
mination of the validity of eEhe Board 
Kepiiiations.“ (74 6. CE. at 115 
bere wil) be no irreparable harm to Ford except 
for a slight possible monetary loss if the stay of the 
injuncticn is wot granted and Ford is successful on 


appeal, which seems doubtful in Light of this Court's 


carefully considered opinion, 


In addition, a slight monetary Joss of which 
Ford admits would not possibly exceed $200,000, tuo a 
firm with Ferd's assets which number in the biJlions of 


doljars, could bardly be decwed to be irreparable harm. 


ihe issuance of a stey of this Court's injunction 
would irreparably injure FLI in that it would drive FLM 
out of business in the intervening period while this matter 
was being appeated. FLL would then be in the unenviable 


position of having won the battle but Lost the war, in 


that after this Court had found that Ford had violated 


: “ 
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the Robingen=Parmen Act, Fill would he placed in the position 
that it could not receive the wholesale incentive discount 
durtog the period that this matter was being appealed, and 
be driven out of business, ihere was more than suf- 


ficient testimony before the Court AeA trial of this action 


fo indicate the nature and extent of the harm that FL} has 


suffered |): eanon of Ford 6 violation at the antitrust laws 


Het survive such a continued Violation 


period af in the future, 


ANITE I Vitvluin velrolenmg tu cous idering 


this criteria stated in language directly applicable to 


this case: 


On tiie side of the coin, ce must deter- 
mine whether, despite showings of prob- 
able success and irreparable in 


jury on 
the part of petitioner, the t¢suance of 

a stay vould have serious adverse effect 
on other interested persons, Relief say- 
ing one claimant From irreparable injury, 
ar the expense of similar harm caused 
another, might nat quelify as the equit- 
able judgment thet a stay represents." 
C259 Rs eb G2E. | 2S) 


lord's contention and suggestion that by posting 


a bond of $700,000 to cover any wholesale incentive allowances 
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which FLM might have been entitled to if the injunction 
were in effect is frivolous. FLM at this point is Fighting 
for its Life to survive. ‘There has been more than suffi- 
clent testimony as was recognized by this Court in its sup- 


plemencary opinion (p. 7) that Fut's competitors are grant- 


ing large discounts on Ford crash parte. if Fit is aot 


permitted to receive the wholesale incentive allowance, it 
will be driven our of business lo poet a bond for the 
amount of the wholesale incentive allowance which FLM would 
receive if the jajunetion remained in effect would hardly 
compensate FLM for the destruction of the business it has 


spent ten years in building. 


ln weighing the equities in this matter, this Court 

can look ro the relative financial condition of the parties. 
There is no question that Ford can better absorb a possible 
payment of wholesale incentive allowances which it would 

not be able to recover even if it were successful on appeal 
than the plaineiff would be able to withstand the withheld- 
ing of such an ailowance by a stay of this injucetion pend- 
ing the appealand which would have the direct effect of 


driving the plaintif€, FL, out of business. 
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ihis Court should carefully cousider the specter 
raised by Ford (p. 4 of its memorandum) that it will advise 
its fCranchiseddealers that if this Court's decision is re- 
versed on appeal, the dealers would be subject to a charge- 
back on all wholesale incentive allowances granted on sales 


CO FL plus interest on those wholesale incentives paid, 


1{ Ford is permitted to advice ire franchiseddealers, either 


directly er indirectly or evan by innuendo that they are 


liable for 29 charge-back on wholesele incentive allowances 


paid to them for sales made to oats eG sense dictites 
that no fCramebised Ford desler will pass on this wholesale 
incentive a!lowence to FLM, knowing that it remains liable 
to bord for those allowances if Ford is successful on appeal, 
tn essence, this would pave the practical effect of prevent- 
ing FLM from receiving the wholesale incentive allowance. 
An order should be issued by this Court to Ford making it 

7 
clear that no frauchised dealer is io he advised or even 
intimated to that Ford intends to ask for a return of al] 


wholesale tneeutive allowances paid to that dealer on sales 


to FLM LF Ferd is successful on appeal. 
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5 Jive Cinal eriteria to be conridered by the Court 
: in deciding whether er not to Beay Les injunction pending 
; appeal is “where does the public interest Lies" Private 
AREJtrUSe actions are a necessary adjunct to povernment 
actions in enforcing the antitrust laws and in maintaining 
a competiticn. the public interest lies on a side other than 
that of the defendant Ford cho has been found by this Covre 
to have viotated the antitrust laus,. : 
in short, this Court mast now eonsider wiether or 
A not it will stay the injunction it issued pending appeal 
with the atiendant irreparable consequences toa FL of 
driving it out of business or it will permit its injunetion 
to stay in eS fect under which circumstances the very iuost 
: harm which could be caused would be that Ford, a multi-~ 
. billion dollar corporation, would possibly be unable to 
recover approximately less than $100,900 in wholesale in- 
centive allowances paid to its franchised dealers for sales 
: to FLM. -there is no question that Che equities require 
‘ fis Court tu deny rord's motion ant vot te Rlay its in- 


junction pending appeal. 


aF 


 & 
ya 
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Ford bas unt eited a Singde case under the anti- 
trust laws where the court has stayed its injunetion pend- 
Fy, appeat. ihe Very Caste Culed by Peal fp. iG Ok is 
memorandua in sipport of its motion) likewise denied 


Stay of sau injuietion pendiay, appeal, rather than grant 


it. See ales ROG. V. Perpusou, 399 +, Supp, 393 (S.D. Uhio, 


L974) aud Adans v« Walker, 488 €. 201064 (Seventh Cir. 


ESTA). here ore aleolaeely nu Seams. for tan Cart 


Staying its injunctio. pending appeal, 
CUNCLUS LUN 


ford's wotiou te have thie court Stay its injunc- 


tion pending appeal should be denied in 71] respects. 


Respectfully submitted, 


JULIEN & SCHULESINGER, P.C. 
attorneys for Plaintiff 


On the Brief: 
Alfred §. Julien 


Stuare A. Schlesinger 
Vavid Jsraslawicz 


Affidavit of Robert MacCrate, Sworn to March 23, 1976 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


FLM COLLISION PARTS, INC., 
Plaintiff, { 73 Gay. 743 (3eG) 
-against- AFFIDAVIT 


FORD MOTOR COMPANY and FORD 
MARKETING CORPORATION, 


Defendants. 


STATE OF NEW YORK ) 
S8.: 


COUNTY OF NEW YORK ) 


ROBERT MacCRATE, being duly sworn, states: 
l. This affidavit is submitted in further support 
of defendant Ford Motor Company's ("Ford's") motion to 
stay pending appeal the injunction issued in this action 
on March 17, 1976. It is prompted by certain representations 
made by plaintiff's counsel at the hearing held on March 22, | 
1976 with respect to the purportedly precarious financial 
condition of FLM Collision Parts, Inc. ("FLM"). 
2. The assertions by plaintiff's counsel that 
FLM has been forced to seek outside financing which is 
about to be terminated and that it is in imminent peril of 
going out of business are hardly new, having been made 
almost from the outset of this litigation three years ago: 
(a) In an affidavit in support of a 
motion for preliminary injunction dated May 12, 
1973, Stephen McKee stated in the concluding 


portion of paragraph number 3: 
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"(FLM] has been forced to obtain 
temporary, limited outside finan- 
cing to remain in business, which 
financing, at best, will not be 
sufficient to enable plaintiff to 
stay in business until the culmi- 
nation of this case." 


(b) In Plaintiff's Memorandum in Reply 
to Defendants' Memorandum in Opposition to 
Plaintiff's Motion for a Preliminary Injunc-~ 
tion dated October 1, 1973, it is asserted at 
page 6: 

"It is obvious that a preliminary 

injunction is needed, ordering Ford , 

to not withhold from its dealers on 

sales to FLM wholesale incentive and 

other credits cranted to dealers on 

other sales, or the plaintiff might 

be in too much of a financial hard- 

ship to survive the further develop- 

ments of this szse.” 

(c) Still again, in Plaintiff's Additional 
Memorandum in support of Plaintiff's Motion for 
Preliminary Injunction dated February 25, 1974, 
the assertion is made at page 3: 

“The Capital of the corporaticn has 

declined further and since September 30, 

1973 has approached ‘zero’, and the 

continuation of the existence of plain- 


tiff is doubtful if a preliminary in- 
junction is not granted immediately .. . 


n 
3. The history of plaintiff's prosecution of 
this action, however, is inconsistent with these periodic 
assertions of a straitened financial condition. The 
incentive allowance was withdrawn on sales to FLM on 
November 1, 1972, yet this action was not commenced until 
February 15, 1973 -- three and one-half months later. 


Plaintiff did not file a motion for a preliminary injunction 


until three months after the co#plaint was filed and 
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subsequently withdrew that motion. While FLM filed 
another motion for a preliminary injunction on August 23, 
1973, it did not bring the motion on for hearing and 
again withdrew the motion at the hearing called by the 
Court on March 1l, 1974 when the Court set a trial date 
of April 1, 1974. The trial date was thereafter succes- 
Sively postponed at plaintiff's request to June 17, 
August 28 and, finally, September 23, 1974. 


4. Moreover, while plaintiff now maintains 


that it has been facing vigorous competition from several 


franchised dealers for a number of months, P.X. 1003 
indicates that FLM's sales revenues during the same period 
has shown a substantial increase, thus further belying 

its claim that it faces an immediate danger of going 

out of business. 

5. In view of this evidence and the simpie fact 
that FLM has actively carried on its business during the 
three and one-half years that have elpased since the 
wholesale incentive allowance was withdrawn, it is sub- 
mitted that claims of FLM's imminent demise should be 
discounted by the Court. 

6. Ford submits that a stay should be granted 
on the terms proposed in its moving papers. An important 
consideration in favor of granting the stay is that if Ford 
is successful on appeal it would be entitled to restitution 
of the full amount oi the wholesale incentive allowance 
paid pursuant to the injunction. (See Restatement of 
Restitution, § 74.) To avoid inequity to the dealers, it 


would be necessary for Ford to give them notice of its 
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claim in this regard. It is recognized that such notice 
could result in discouraging arrangements between 
franchised dealers and FLM during the pendency of appeal. 
This problem, however, would be obviated hy entry of a 
stay of the injunction during the appeal period. More- 
over, by expressly advising dealers that Ford, if unsuc- 


cessful on appeal, would make payment of the wholesale 


incentive allowance for the period after April 1, 1976 


this would, in fact, encourage arrangements between 


franchised dealers and FLM. 


Robert MacCrate 


Sworn to before me this 


day of March, 1976 


Notary Public 


Affidavit of David L. Wasser, Sworn to March 73, 1976 


' 
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UNITED STATES DISTRICT CUURT 
| SOUTHERN DISTRICT UF NEW YORK Gt 
! Re | 
&g 
‘| FLM COLLISION PARTS, INC., ( 
Plaintiff, AFFIDAVIT OF DAVID L 


10 
V. STAY OF INTURCTIOR 
(| FORD MOTOR COMPANY and FORD 
MARKETING CORPORATION, 
| Defendants. 
{ 
| 
} 


| STATE uF NEW YuRK. ) 
f 1. wer 
COUNTY OF law YURK  ) 


, 
| Cee oe Ne ; 73 Civ. 713 

| 

| 


David 1. Wasser, Attorney and Vertified Fublic Accountant, 
i practicing at e50 Ww. 57th St., New York City, deposes and says 
that he ie submitting this affidavit in support of plaiptiff's 
opposition to defendant's motion to stay the injunction 

ordered by this Court and that: 

1. The deponernt has been the accountant of and & counsel of 
plaintiff since its inception. 

2. fFlaintiff will suffer irreparable harm if the injunction 

is stayed pending defendant's appeal, as the company's 

records as reviewed by this deponent reflect that the company 
will be shortly insolvent if the wholesale incentive credits 
are not al.owed at this time by Ford Notor Company to 

dealers on sales to . laintiff. 

3. Plaintiff has survived the period since Ferd tanned | 
credits to its suppliers until now by reason of tax refund 
credits; reduction of officers’ salaries; discontinuance and 


partial distribution of its pension and deferred profit 


| 
| 
| 
| 
| 
| 
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' sharing funds (planned for retirement purposes), despite | 
‘| premature interest forfeitures and loss of tax deferment 

f because of the distribution; sale by the principalSof person- 
ally owned securities; limitation of staff; retention of old 

ae vehicles; and bank loans incurred to carry this case. 

oe (a) The records of the plaintiff, FLN, as of February 28th, 


| 1976 (not verified by direct confirmation because of the ur- 
{ 


es | gency of this affidavit) show that FIN had 07,796.18 in its 


Cash In Bank Account and $76,462.72 in Accounts Receivable 
due from customers, of which only »44,805.79 was current and we 


+ mot overdue. 


NB 


(cb) Flaintiff's records as of February 28th, 1976, further 
show Accounts layable due to suppliers of 61]1,284.74, in- 


cluding »105,734.40 cowed to Pleasantville Ford, of which sum 


. ‘ The rise of Ford parts prices has accentuated the pressure on 
| the capital needs of the plaintiff. 

(c) Plaintiff's records of February 26th, 1976, further | 
show accrued tay¢s and expenses of #3,571.47. 

(c) Flaintiff's« records of February 28th, 1976 further 
ve show a bank loan of $10,000, cranted by Bank of hew York 
upon PIM's request for a 420,000 loan and payable in March 
but renewed by the bank upon the expectation of court relief 
in this case and upon the pledging by the principals of FLM 
to the bank of their personal assets to secure the loan. 


nak 


Flaintiff FLN Collision Farts, ite. cannot survive the 


ye 
: 
Aes 
k 
on Me 
y ; 


334.748.63 was for the month of January, 1976 and past due. 
i 


a 


delay of 


Court is 


Sworn to 


23rd day 


an appeal 


urged not 


before me 


of March, 


0804 
in obtaining injunctive relief and this : 
to stay said injunction. 
this i We ; , ty 
1976. deal 7 [ihrer 
oe Som ‘ 


Affidavit of Stephen McKee, Sworn to March 23, 1976 


2086a 


UNTTED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


~ ~ ~ ~ = ~ ~ 


FIM COLLISION PARTS, INC., 

73 Civ, 713 (IPG) 
Plaintiff, 
AFFIDAVIT IN 
- against - OPPOSITION TO STAY 

INJUNCTION 

FORD MOTOR COMPANY and FORD MARKETING 

CORPORATION, 


Defendants. 
STATE OF NEW YORK ) 
)ss.: 
COUNTY OF NEW YORK) 
STEPHEN McKEE, residing at 15 Underwood Road, 


Monsey, New York, being duly sworn deposes and says that he is 


submitting this affidavit in support of plaintiff's opposition to! 


defendant's motion to stay the injunction ordered by this Court 
and that: 


1. This deponent is Secretary-Treasurer of plaintiff FLM 


Collision Parts, Inc. 


2. On information and belief, Ford dealers receiving a letter 
from Ford Motor Company permitting the receipt of wholesale 
incentive credits on sales of Ford crash parts to FILM Collision 
Parts, Inc., will enter into an arrangement whereby the whole- 
sale incentive credits will be passed on to FILM in the form of a 
discount on purchases, as 

(a) Ford dealers have continued to supply FLM with 


a charge of five per cent above dealer cost, and this 


arrangement has been a profitable one for the dealers. 

(b) During February 1976, this deponent approached 
Mr. Appel, the principal of a Ford dealer, namely, Empire Ford, 
located on Sanford Boulevard, in Mount Vernon, New York, and 
said principal indicated that it would be agreeable and profitable 
for that dealer and would be profitable for any of the other Ford | 
dealers in the metropolitan area to enter into an arrangement 


with FILM, supplying FLM with Ford crash parts and granting a 


{ 
t 
| 
| 


discount from purchases of parts for the wholesale incentive 
credits granted on these sales by the Ford Motor Company; 

(c) This deponent believes that the present 
supplier of FLM, namely, Pleasantville Ford, and other Ford 
dealers, will enter into a similar agreement, upon the issuance 
of a letter by Ford Motor Company to it, allowing the incentive 
credits on sales to FLM. 

Sworn to before me this 


23rd day of March , 1976. _ gbhl. lt Tha 
ptepbén McKee 
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STATE OF NEW YORK, COUNTY OF 83.: 


The undersigned, an attorney admitted to practice in the courts of New York State, 


aerraciaw certifies that the within 
y Attorney has been compared by the undersigned with the original and found to be a true and « smplete copy. 
Attorney's shows: deponent is 
Affirmation the attorney(s) of record for 
in the within action; deponent has iad the faregcing 
and knows the contents ‘nereof; the sxine 1s 
true to deponent’s own knowledge, except as to the matters therein stated to be alleged on information and /elef, 
and that as to those matters deponent believes it to be true. This verification is made by deponent and not by 


Check Applicable Sox 


The grounds of dzponent’s belief as to all matters not stated upon deponent’s knowledge are as follows: 


The undersigned *%!ims iis: "he foregoing statements are true, under the penalties of perjury. 
Dated: 


The nae signed «Gt ve printed beneath peg ee 
STATE OF NEW YORK, COUNTY CF 


being duly sworn, deposes and says’ Geponent ss 

in the withix: action; deponent has reac 
the foregoing and knows the contents thereof: the same is true to 
deponent’s own knowledge, except as to the matters therein stated to be alleged on information and pelief, and as 
to those matters deponent believes it to be true. 


individual 
Verification the 


» 
CJ 
© 
2 
2 
a 
= 
a 
a 
<a 
= 
r~] 
< 
£ 
o 


Veriteaton the i 
a corporation, in che within action, depo..ent has read the 
foregoing and knows the contents thereof, ard the same 
is true to deponent’s own knowledge, except as to the matters therein stated ta be alleged ure on information and 
belief, and as to those matters deponcnt believes it to be true. This verification is mace by deponent because 
is a corporation and deponent is an officer thereof. 


The grounds of deponent’s belief as to all matters not stated upon deponent’s knowledge are as follows 


Sworn to before me on ! ; De eas 
The name signed must be printed beneath 


STATE OF NEW YORK, COUNTY OF 88: 


being duly sworn, deposes and says: deponent is not a party to the action, 
is over 18 years of age and resides at 
Afidwit Or, 


ef Service 
By Mail =upon 


attorney (s) for in this action, at 

the address designated by said attorney(s) for that purpose 
by depositing a true copy of same enclosed in a post-paid properly addressed wrapper, in — a post office — official 
depository under the exclusive care and custody of the United States Postal Service within the State of New York. 


deponent served the within 


Affidavit : On 19 at 
a of Persona: Kona 
Sere deponent served the within upon 


Check Applicable Box 


the 
herein, by delivering a true copy thereofto = h personally. Deponent knew the 
person so served to be the person mentioned and described in said papers as the therein. 


Sworn to before me on 


NOTICE OF ENTRY 
—————— 


Sir:-Please take notice that the within is a (certified) 
true copy of a 
duly entered in the office of the clerk of the within 
named court on 19 
s 
Dated, 
Yours, etc., 
JULIEN & SCHLESINGER, P.C. 


Attorneys for 


Office and Post Office Address 
2 Lafayette Street 
Fog NEW YORK. N. Y. 10007 


Attorney(s) for 


NOTICE OF SETTLEMENT == 


Sir—Please take notice that an order 


of which the within is a true copy will be presented 
for settlement to the Hon. 


one of the judges of the within named Court, at 


in the day of 
S. an 
Dated, 


Yours, etc., 
JULIEN & SCHLESINGER, P.C. 


Attorneys for 


Office and Post Office Address 
2 Lafayette Street 
NEW YORK. N. Y. 10007 


To 


Astorney(s) for 


Index No. 73 Ciw. 713 Year 19 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


FIM COLLISION PARTS, IIC., 
Plaintiff, 


- against - 


FORD MOTOR COMPANY and 
FORD MARKETING CORPORATICN, 


Ds feadants, 


AFFIDAVITS IN OPPOSITICN TO 
STAY OF INJUNCTLON 


JULIEN & SCHLESINGER, P.C. 
ineiff 


Attorneys for Pp 


Office and Post Office Address, Telephone 
2 Lafayette Street 
NEW YORK. N. Y. 10007 
(212) £62-8020 


Atorney(s) for 


i esceans ance tasecstenimndanester-eenen proven eee 
rae meserniacuatiosnsersenogurseeened 


Service of « copy of the within! 


is hereby admitted. 


Tranccript of Hearing on Motion For Stay 
of Injunction, March 22-23, 1976 


2 + 2 8 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


FLM COLLISION PARTS, INC., 
Plaintiff ¢ 
~against- ‘ee Ca¥ 7e3 


FORD MOTOR CO. AND FORD MARKETING 
CORPORATION, 


Defendants. 


BEFORE: HON. THOMAS P. GRIESA, 
District Judge 


| 
| 
New York, New York | 
March 22, 1976 - 3:15 p.m. | 


APPEARANCES : 


JULIEN & SCHLESINGER, P.C. 

Attorneys for plaintiff 

BY: STEWART S. SCHLESINGER, ESO., 
Of Counsel 


SULLIVAN & CROMWELL 
Attorneys for defendants 
BY: ROBERT MacCRATE, ESQ., 
WILLIAM M. DALLAS, ESQ., 
Of Counsel 


SOUTHERN DIDERICL COURT REPORTERS US CRAB ELCs} 
" . "7 2. u 


£ 
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THE COURT: I don't need a repetition of the 


arguments in the brief. What I do need is -- do I under- 


| 
| 


stand it that if a stay is not granted, Ford intends to 
advise its dealers that in the event it succeeds on appeal, 
it will attempt to recover from them any monies made during 


the course of the appeal? 


THE COURT: If so, I will amend my injunction. 


I think that is unconscionable. 


| 
| 
| 
MR. MacCRATE: Your Honor, we -- : 
| 
| 


{ 
MR. MacCRATE: May I explain the unusual situation 


that we are in? This is an extraordinarily different 


situation. This is not a prohibitory injunction. It is a 
mandatory injunction in favor of a third party not before 
the Court. 
Theretore, what is directed is a payment of money 
| 
by this injunction pending appeal to a third party that is | 
not before the Court. That third party -- 
THE COURT: It was never brought before the pe 


There is no problem. You always raise these camplications 


which turn out to be not complications. It is very simple, | 


| 

| 

Mr. MacCrate, to do ali that is necessary to eliminate all | 

these mysterious situations. If FLM is buying now from | 

Pleasantville, or whoever it is buying, and -- it isn't 

buying from all the dealers in the New York area, and pending 

SOUTHERN Dt RICE COURT REPORTERS US COUR THOSE | 

a | 


- *Sh-bble 
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an appeal there might be a perfectly good way to work out a | 
situation where perhaps you won't send that letter out to 
all the dealers and we would just find out what Pleasant- 
ville's intentions would be pending the appeal. 

I don't see any reason not to do wh.? .s neces- 
sary to work out some practical proposition. if #leasant- 
ville has no intention of passing on, I can't order it to 
pass on, but, you know, at least one would know what the 


Situation is and then maybe FLM would deal with somebody 


else, but we don't have to be poking around a lot of 
uncertainties. We can adjourn this hearing until tomorrow 


and find out what the facts are. 


Has FLM spoken to Pleasantville? 

MR. SCHLESINGER: My client has the negotiations | 
pending with either the present dealer or an alternate -- 

THE COURT: Who is the present desler? 


MR. SCHLESINGER: Pleasantville. 


THE COURT: You don‘t deal with anybody else 


right now? 


MR. SCHLESINGER: There would only be two or three 


at the very most in this area. 
THE COURT: Who is FLM dealing with? 
MR. SCHLESINGER: Pleasantville. 


THE COURT: So why couldn't -- obviously, 


SOUTHERN GL RIC! COURT RIPORETRS Us COUM THOSE 
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entirely up to Pleasantville to determine what it wants to 
charge to FLM and neither Ford nor the corp tion has any 
business coercing Pleasantville, telling them what they 
ought to charge. But I think that I am entitled to know 
what the facts are, and Ford is entitled to know what the 
facts are, and so we are not dealing in a lot of mysteries. 

What are these negotiations hanging on? Is 
Pleasantville worried about what the Court is going to do 
or what Ford is going to do? 

MR. SCHLESINGER: Pleasantville is waiting to 
find out what will happen. If they receive such a letter 


as proposed by -- 


THE COURT: Why couldn't a person from Pleasant-| 


ville come in here? I can assure Pleasantville that there 
can be no retaliation or anything like that by Ford. 

MR. MacCRATE: This is not retaliation. 

THE COURT: Anywa, why can't the fellow from 
Plesantville simply come down here? 

MR. MacCRATE: This injunction applies to any 
Ford dealer in-the metropolitan area. 

THE COURT: Mr. MacCrate, pending appeal we can 
simplify it. I doff't know that you should, pending appeal -- 
if you are really going to take an appeal, maybe it isn't 


appropriate to send that letter out. Just do 


‘ gomething practical. FLM is not dealing with -- 


SOUTHERN DISTRIC]) COURT REPORTERS. US COURTHOUS 
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MR. MacCRATE: I am trying to be as practical 
as I can -- 

MR. SCHLESINGER: We can contact Pleasantville 
today and also the alternate we are planning to deal with 
and have them both before your Honor. 

THE COURT: They might be worried -- 

MR. SCHLESINGER: They are. 

THE COURT: ‘iney know that there is an injunction. 
They know there is an appeal. I don't know what Ford -- 


whether Ford has been in touch with them or not. But I thin 


where they stand. 


Now, it is free to them that they can sell to 


| 

| 

they should be -- they certainly should be told exactly | 
| 


FLM, not sell FLM, they can charge them a mark up of 300% 


or zero, it is up to them, but they should not be ina | 
position of wondering i° they are going to sume day get a | 
big charge back or they are going to get in bad with Ford «| 
they are going to violate the court order or get in bad with 
the Court of Appeals or any one of fifty different things. 
MR. SCHLESINGER: I would bring the other possilb 
dealer before your Honor as well so he can be apprised of 
the same situation. 
THE COURT: Again, it is entirely up to them. 


I am not requiring that they come in. If they want to come 


in, so that we can relieve everybody's mind of the mystery 


SOUTHERN DIERICE COURT REPORTERS 1s COUR EDOtst 
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that would probably help. 

MR. SCHLESINGER: I am afraid though that the 
dealers fear Ford, in other words, if a letter was sent 
out, they are ready to sign an agreement to go ahead as we 
did in the past, but to come into the court this will have 
to find oc. 


THE COURT: I am just trying to -- I have this 


I want to, of course, hear what I need to hear 


about the application for a stay, but right off the bat it 
seems to me that what we have to focus on is, pending an 

appeal, this FLM particular situation. FLM is not dealing 
with all the Ford dealers in the New York area, and as far 
as FLM is concerned, that particular letter I'm sure is -~ 
you know, they dcn't have to -- they don't have to have ali. 
the letters in the New York area. It could be that if Ford | 
is going to appeal, pending an appeal we can have a somewha 

more limited notice, so tc speak, which would make clear to | 
the particular parties FLM is dealing with exactly whatthe | 
rights are, then we can deal with the application for a atay 


more intelligently . It won't be a big problem of all the 


dealers in the area -~ it is a very limited problem, about 


| 
| 
i 
| 
{ 
| 
| 


FLM and I just think the matter would be a lot clearer. 
MR. SCHLESINGER: If they can’t appear, { can 


certainly report back to you the facts az it stands between | 
pon 
MHETHED RN GIVER E COMSRE MPPORTIMS U5 CrmiM(eMins 
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2 FLM, Pleasantville and the other proposed dealer. 
3 THE COURT: When can you have that? 
4 | MR. SCHLESINGER: 1 will meet with the FLM people 
5 | immediately. 
6 | THE COURT: In the meantime, what is the situa- 
7 | tion about FLM’s financial condition? 
8 | MR. SCHLESSINGER: Very simple, your Honor, without 
9 | the economic benefits of your Honor's decision we are out of 
10 business. If they are allowed a stay and we cannot cele | 
li | the incentive we are out of business. 
2 | THE COURT: How have you been hanging on? 
13 MR. SCHLESINGER: We have used up all the capital 
4 i that we have and he's been just keeping the salaries down 
15 | very, very low, taking basically no money for himself. They i 
16 | had to pledge their personal assets, and the bank will not a 
17 go beyond this week. We are talking about $20,000. a 
18 | THE COURT: I think what you better do is to aS 

. fi 19 an affidavit in here on that. Obviously the business has | : 

i 20 cantinued, it continued during the unusually long period of | 

21 time that it took to get the decision out. I guess everybody 
oe thought the decision would be earlier. A 
o Well, Ford might argue that if it could keep goin 

‘ a | that long, it could keep going somewhat longer. I think wha 
25 | i 
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you have got to do -- I would be certainly interested, and 
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I'm sure Ford would be and the Court of Appeals would be, 


interested in knowing hte facts in affidavit form about 


borrowing or whatever, but that isn't really in the papers 
and I don't think it can be just orally represented in 
discussion. 

MR. SCHLESINGER: I want to bring to your 


attention all our arguments as to why there shouldn't be a 


| 
your financial condition. If there is a situation about | 
| 
| 
| 
| 
| 


stay are laid out in the memorandum. However, it is 
interesting to remember that Ford had made the incentive 
for approximately a year aetas they changed their own 
policies, which came out during the trial, after they had 


changed their own policies, they still continued to pay 


the incentive to FLM so the damages aren't that significant. 


to them. | 
THE COURT: Please. I will see you at 11:30 | 
| 


tomorrow. But I will need to have by 10 o'clock or so at | 
| 
the latest, filed and served on Ford, the affidavit descri- 


bing your claims about irreparable harm and I think I would 


include in that affidavit, if you can, what the situation 
is about negotiations, because you haven't had a lot of time 


| 
but there ought to be a way, I would think, to -- maybe it | 


| 


can't be, but hopefully by the end of the day something can) 


be resolved about the willingness of Pleasantville to -- 
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what they would do on the mark up. 

Now, that is their business decision and I would 
not presume to guess what they would do. 

MR. SCHLESINGER: Except your Honor's decision | 
gives us the opportunity not only to go to Pleasantville, 
but gives us an opportunity to seek this from other dealers | 
who might be very willing to give it to us, it gave them an ! 


economic benefit in the past, so we will present the sees 


| 


as it exists, between FLM, Pleasantville and this other that: 
we are dealing with, but there could be others. 


MR. MacCRATE: I respectfully object to any delay 
| 


that we are entitled to seek relief in the Court of Appeals, 


of the Court's ruling with respect to this stay. I believe 


if your Honor is going to deny it, and by this -- 
THE COURT: I am adjourning this until 11:30 
tomorrow. I don't have all the facts. 


MR. MacCRATE: There has been every opportunity 


plaintiff to suggest at this time that there is more infor= 


mation to be brought before the Court, I think is working 


| 
to put the facts before you right here and now, and for the | 
| 


a prejudice upon us. There is a further question with respect 


to the judgment that I believe your Honor will wish to | 
correct the judgment in order to include a recital with | 
respect to the supplemental opinion, we did not presume, in 
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retyping the judgment in advance of the Court's ruling, to 
include reference to action that the Court had not then 
taken, and it would he appropriate on line 1l of the judgment 
to make an insertion and a supplemental decision on damages 


and attorneys' fees having been duly rendered in an opinion 


dated March 17, 1976, and the said opinion, constituting 


the Court's findings of fact and conclusions of law ---~ 

THE COURT: Did you submit it -- you submitted 
the form of judgment I signed, right? 

MR. MacCRATE: Your Honor -- 

THE COURT: I don't know why you couldn't have 
put that in. We talked about it at our hearing. It was an, 
oversight of mine not to catch it when I signed it, but I 
really don't understand you not putting it in. YOu submit 
your amended judgment with your correction. 

MR. MacCRATE: The reason it was omitted, your 
Honor hadn't done these things and we therefore --- 

THE COURT: You knew that I was going to do them, 
@idn't you? 

MR. MacCRATE: I didn't know whether there would 
be a supplemental opinion -- 

THE COURT: We talked about it at the hearing. 

I just don't understand it. You submit the amended judgment 


to correct the oversight, please. fo. that by the end of the 


MATTEEERN Dei RhE Cot kt REPORTER 


day. We will adjourn this until 11:30 tomorrow. 
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At the hearing yesterday I asked 


2 THE COURT: 

3 to have information about the negotiations which were 

4 said to be going on with Ford dealers. 

5 I have received some information in the form 

6 of affidavits of Mr. Wasserman and Mr. McKee. 

7 What is the latest, Mr. Schlesinger? 

8 MR. SCHLESINGER: Well, on the issue of 

9 | dealing with franchise dealers, Mr. McKee has an under- 

10 standing with Pleasantville that he will sell FLM at 

ll five percent over arrangement. 

12 With Empire -- 

13 THE COURT: Why don't vou come up, Mr. McKee. 

14 MR, SCHLESINGER: Do you want me to ask the 
questions? 

THE COURT: Take the stand, Mr. McKee, sO 

17 we can have’ this on the record. : 

STEPHEN MC REE, called as a : 


witness, being first duly sworn, testified as 


follows: 


DIRECT EXAMINATION 


BY MR. SCHLESINGER: 


Q Mr. McKee, have you discussed with anyone at 


ring into arrangement to purchase 


2 
23 
yy Pleasantville ford ente 
r-) 


crash parts on 4 particular dollar arrangement? 


v 


SN ae — 


19 
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A I have. 
Q With whom? 
A With dealer principal Mr. Borelli. 
.Q Can you tell us what that arrangement will 


be in the event that FLM will be able to achieve the benefit 
on the discount of crash parts? 
A The arrangement as it now stands is five 
percent over dealer cost plus the incentives to be 
credited to FLM Collision Parts. 
Q In addition to Pleasantville, have you dis- 


cussed this with any other franchise dealer? 


A Yes. 

Q Which ones? 

A Empire Ford and Wo ant Vernon. 

Q Can you simply tell us what the understanding 


with Empire is? 

A The understanding was the exact same. I dis- 
cussed it with the principal, Mr. Nathaniel Appel, and 
the arrangement was exactly the same, five percent over 
dealer cost and the incentives to be credited to FLM. 

Q Have you begun discussions with any other -- 
do you contemplate any other discussions with other ecenenten 
dealers? | 


A In the event of problems with any of these 
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dealers, where they are discontinued or something of that 
nature -- 
THE COURT: I am not hearing you, Mr. McKee. 

A In the event of problems with either of 
these two dealers, in such case if the dealership was 
terminated, then I would discuss it with other dealers 
in the area. 

THE COURT: You have not -- 

THE WITNESS: I have not at this point. 

THE COURT: Right now where are you buying 
your parts from, Pleasantville? 

THE WITNESS: Pleasantville Ford. 

Q Have either Pleasantville or Empire raised 
the question with you with reference to the subject of 
this litigation, the question of Ford passing on the 
discounts to them when they sell to you for the crash 
parts? 

A They have not raised the question. 

Q How many dealers would you need to satisfy your 
purchasing requirements -~ how many dealers in the area 
would you need to satisfy your purchasingrequirements? 


A I would sav two. 


Q In addition to purchasing of parts, I discussed 


with you today your economic picture at your company, at 
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2 FLM -- 
3 A Yes. 
4 Q -- can you briefly give us an outline of 
5 what the economic status is of FLM at this moment? 
3 A At this point, as of February 28th, we were 
7 behind, I believe,$34,000 in our payments for January 
8 for parts purchased through Pleasantville Ford. 
9 Q Have you told me, Mr. McKee, that in the 
10 event that you don't receive the incentive arrangement with 
ll either Empire or Pleasantville, or some other franchise 
dealer, that the likelihood is that FLM will become 
insolvent? 
14 A Yes. If I do not receive injunctive relief 
8 it definitely will become insolvent. 
16 THE COURT: Why is that? 
"7 THE WITNESS: At this point our equipment is 
B practically non-existent. We are running vehicles which 


we have -- 
2 THE COURT: This is a very large room, and 


21 you have to speak a little louder and a little slower. 


THE WITNESS: At this point we are running 


The equipment now, 


it is almost impossible ~~ 


2 

= equipment which should be replaced. 
aA such as our delivery trucks, 

y) 


How many trucks do you have? 


THE COURT: 


QUA THOUSE 
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2 THE WITNESS: We are running three. 
3 THE COURT: How old are they? 
4 THE WITNESS: 1970, 1971 and all three vehicles 
5 at this moment are in need of replacement. 
6 BY MR. SCHLESINGER: 
7 Q What about your cash flow situation? 
8 A The cash flow situation at this point, at | 
9 February 28th I believe I had $7900 in the bank, and to my 
10 recollection, at that point I owed $108,900 for parts. 
il This is from memory. 
ve Q Have you paid for your purchases for the 
month of February, as of yet? 
4 A The month of February? No. 
@ Has it been your custom and practice to pay 
for the previous month's purchases by the 5th of the 
"7 month » the subsequent month? ) 
A Not by the 5th of the month. By the 20th 


of the month. 


20 Q Are you behind in those payments? 


I am. 


A 


* 


THE COURT: You still have not paid 


January? 


THE WITNESS: At this point I have paid January. 


THE COURT: When did you pay January? 
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THE WITNESS: January -- from my recollection, 
March 15th. 

THE COURT: You have not paid February yet? 

THE WITNESS: February, I have paid one payment 
of it. I believe at this point I owe $40,000 for February. 

THE COURT: And you paid January off? 

THE WITNESS: Yes. 

THE COURT: And you owe $40,000 for February? 

THE WITNESS: Yes. 

THE COURT: You didn't pay January 
March 15th? 

THE WITNESS: March 15th, yes. 


THE COURT: What have you got to -- 


your cash situation now? 


THE WITNESS: The cash situation at this 
moment, is I have applied to the bank for renewal of a 
$10,000 loan, which I had originally applied for a $20,000 
loan but could not get oy 

THE COURT: When did you make that application? 

THE WITNESS: The application for the $10,000? 

THE COURT: Yes. 

THE WITNESS: I placed it in the hands of the 
bank yesterday for renewal today. 


THE COURT: The original application for -- 


c1U'a 
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let's go back -~- for the $29.900 loan application, when 
did you make that? 

THE WITNESS: Originaliy, December, the last 
week of December. 

THE cCouRT: Of 19757 

THE WITNESS: Yes. 

THE COURT: And they granted you $19,000? 

THE WITNESS: $10,000 on the strength of the 
litigation we are now in. 

THE COURT: What bank is this? 

THE WITNESS: County Trust, Yonkers, New 
York, now known as the Bank of New York. 

THE COURT: Was this after the decision? 

THE WITNESS: This was after the 19th of 


December, yes. 


THE COURT: When is that loan payable? 


THE WITNESS: The $10,000 was payable today. 
THE COURT: It is payable today? 

THE WITNESS: Yes. 

THE COURT: What are you doing ahout that? 
THE WITNESS: I have asked for a renewal. 
THE COURT: What did they say? 

THE WITNESS: At this moment, I have not got 


the answer back, 4s I have not heen at the bank this 


e108 a 
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morning. 


THE COURT: Have you asked them for any 


additional money? 


THE WITNESS: I have asked for additional 


money, but been refused. In fact, on the $19,900 loan 


I had to pledge personal assets. 
BY MR. SCHLESINGER: 

Q In your request for the addition, which you 
are waiting to hear the answer on today, did you mention 
to the bank the status of the lawsuit? 

A Yes. 

The lawsuit involving Ford? 

Yes. 

Was that a consideration? 

Yes. 

From the period of time that Ford discontinued 
the incentive and you stopped receiving it, is ita 
fact, Mr. McKee, that there has been a reduction of 
salaries to the officers of FLM? 

A Yes. 

Q And have you discontinued and made partial 
distribution of your pension and deferred profit plans? 

A Yes, we have. 


Q Were both these done in order to keep the 
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company going? 
A To keep it solvent, yes. 
Q Did you take some advantage of certain tax 
deferments? 


Yes, we did. 


Again for the purpose of keeping the company 


Yes. 

THE COURT: What does that mean? 

MR. SCHLESINGER: They had certain tax 
advantages which they could have carried over for a longer 
period of time and they had to take advantage of them in 
the period that they needed the cash, and it made it more 
liquid at that time. 

Q Did you sell off any of your personal securities? | 
A Yes. 


THE COURT: How much and what did vou use that 


THE WITNESS: The personal securities which 
I sold off? 

THE COURT: Right. 

THE WITNESS: Were used to maintain my hor 
at this moment. 


THE COURT: In other words, you dipped into 


10 


11 


17 
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your savings in lieu of receiving profits from FLM? 


THE WITNESS: Yes. 


THE COURT: Can you tell me about how much? 
THE WITNESS: I think the exact figure was 

$10,800. 
Q Is it your opinion now, Mr. McKee, based on 


all the facts, your economic status and potential of 
getting crash parts on these new arrangements, that if 
you do ane get them immediately and do not get the economic 
benefits immediately that you will suffer insolvency 
and possibly bankruptcy? 
A Yes, it is. 
MR. MAC CRATE: Objection, your Honor. 
THE COURT: It is a Littiec leading, but 
that is all right. 
MR. SCHLESINGER: I have no further questions. 
THE COURT: 4211 right, Mr. MacCrate. 
CROSS EXAMINATION 
BY MR. MAC CRATE: 
Q Mr. McKee, you referred to conversations with 
a representative of Pleasantville Ford. 
THE COURT: Just one moment, Mr. MacCrate. 


(Pause) 


Q You referred to conversations with a 
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representative of Pleasantville Ford. 


Can you tell us when and where that conversation 
occurred? 

A The conversation occurred originally when L 
developed my business arrangement with Pleasantville Ford. 
Q Your testimony today was referring to a 
conversation you had with Pleasantville Ford back in 

1973. 

A Correct. 

Q Would you give us, as best you can recall, 
the substance of the conversation at that time? 

A The substance of the conversation was that 
Pleasantville Ford would supply us parts at five po.cent 
over dealer cost, but at that period, that no incentives 
could be claimed against such sales. 

Q At any time since ~~ 

THE COURT: I thought I was told yesterday 
that there were negotiations going on now. What is this 
ebout a 1973 conversation? I was to get 4 report, and I 
thought he was talking about 4 current conversation. 

This is very misleading to me. 

MR. SCHLESINGER: Not at all, your Honor. 

As far as Empire is concerned he has current negotiations. 


Pleasantville has made the commitment to him. 


Riliea 
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2 THE COURT: When? 
3 MR, SCHLESSINGER: Initially to him, but they 
id 4 have never changed. 
4 THE COURT: What was their commitment? 
6 MR. SCHLESINGEPF: To sell him and give him 
7 the benefit of the incentive, five percent over dealer 
8 cost. Empire is a recent negotiation because he feels 
9 he needs two possible sources of supply, he doesn't want 
10° to rely exclusively on Pleasantville. 
il Pleasantville is there available to him, now 
2 he is turning to Empire and had recent talks with Empire, 
13 to get them as a supplier in the event that anything 
14 happens with Pleasantville. 
5 He also wants to have available two sources <" 
oe of supply for the ersah parts. 
v7 THE COURT: I have no desire ~~ I had no 
desire yesterday nor do I have a desire today, to inquire 
19 about his negotiations. 
Por some reason I was led to believe yesterday 
21 that there might be a problem with these people. If there 
Z is no problem, it is of no concern to me. I will assume, 
23 unless I am told otherwise, that FLM can obtain the same 
“ | thing that it obtained before Ford changed its policy. 
y) 


e That was the assumption that I went on, and I will assume 
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MR. SCHLESINGER: That is correct, your 
Honor. I don't raise that. 

The only -- 

THE couRT: How did we get into this probiem 


of getting into the negotiations? 


and we did also in our papers, that a letter going out to 
any franchised dealer saying that in the event you sell =" 
we have this on appeal, and if we are successful on 
appeal, that we are going to charge you pack for all the 
money that you paid out. 

THE COURT: What is the reason for getting 
into this? 

MR. SCHLESINGER: I am satisfied that they 
are going to receive the incentive credit and the five 
percent discount. 

THE COURT: All Ford can do it to make the 
discount available. That is the beginning and the end 
of Ford's duty, and Ford obviously has a duty not to go 
around and subvert it, try and influence the negotiations, 
and I can prevent that. 

Why do I have to even concern myself with what 


goes on between FLM and its dealers? 


| 


MR. SCHLESINGER: Your Honor raised the suas, | 
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MR. MAC CRATE: Well, your Honor, at no time 


since November of 1972 has the wholesale incentive been 
available on resales to FLM. 

The discussions that this witness had, to which 
he has just testified, with Pleasantville Ford occurred 
six months iater. There was no wholesale incentive at 
that time being granted. 

THE COURT: You are not answering my question. 
My question is, I am concerned, as the District Court 
‘in this case, only in giving whatever remedy is appropriate 
against the defendant or defendants here, and my injunction 
simply requires Ford to make available to the dealer the 


wholesale incentive allowance on the same terms when they 


people. 


That is the beginning and the end of my 


| 
sell -- the dealer sells to FLM as when it sells to other 


responsibility in this case, and if Ford does that Ford 
has fulfilled all its duties as far as I am concerned. 

What I would draw and have drawn is an 
inference that since at least one company, or one Ford 
dealer was willing to pass on the wholesale incentive 
allowance up to the very minute when Ford took its action, 
I think it is a reasonable inference that Mr. McKee and 


FLM could go out and do the same thing again. 
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But that is not up to me to supervise. I! 
don't know quite why yesterday I began to get into this. 
I guess I was -~ if Ford does its duty then what happens 
between FLM and the dealer -- -ILM has to sink or swim 
depending on its negotiations. 

MR. MAC CRATE: May I, your Honor, direct 
myself to the basic question presented by our application 
for a stay? 

It does entail what goes on between the 
franchise dealers and FLM, and for this reason: We are 
requesting thestay in order to protect the right of Ford 
to claim restitution of the wholesale incentive in the 
event Ford is successful on appeal. 


THE COURT: The possible restitution right 


that you would have -~ what is it? 


MR. MAC CRATE: If this Court's decision 
were reversed on appeal, under established laws stated 
in the restatement of restitution, Section 74, Ford 
would have a right of restitution, but this is a highly 
unusual kind of a judgment. 

THE COURT: No it isn't unusual at all. 

Mr. MacCrate, if you get 4 stay from the 
District Court or from the Court of Appeals, you have 


gotten your stay. You don't have to make available that 


10 


ii 


14 
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wholesale incentive allowance, and that is fair and square. 
But if you don't get a stay, you, in my 
view, will be abiding by the injunction as presently 


framed. You will be complying with an existing Court 


order, which tells you ~~ tells Ford to make available 


the wholesale incentive allowance, and that will be the 
order of the Court until it is changed. 

If you are making an incentive allowance 
available, pursuant to a Court order, the people who 
receive that incentive allowance are entitled to that 
allowance, and if they pass it on they will be doing 
what theyare entitled to do, and there is no law that I 
know of which says that if at a later point that injunction 
is vacated or reversed, that they owe youal] that money 
back. I don't know of any such law on any books. 

MR. MAC CRATE: That is the basic legal 
proposition, your Honor, on which we stand. This is a 
payment directed to a third party. Ordinarily payments 
with respect to judgments are made to defendants. 

THE COURT: I am direcitng only a payment to 
the dealer. 


MR. MAC CRATE: And the payment to the dealer, 


who is a third party, is just the same from the point of 


view of the defendant being ordered to make the payment 


gZitda 
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r as if it were going to the defendant, except when ' 
3 it comes to restitution, and a claim is made to the 
4 dealer that that money should be repaid in equity to the 
5 dealer, that dealer is entitled to be put on notice. 
6 THE COURT: You are assuming something that 
7 I think is fallacious, and that is that the dealer, who 
8 receives money from you under a Court order, which is the 
9 order of the Court so long as jt stands, whether it is 
10 a day or a month or six months, you are assuming that if 
ll that order is later changed and vacated the dealer will 
ue have the obligation to pay you all that money back. 

. 13 I know of no basis for holding that. 
iM MR. MAC CRATE: May I read to your Honor 
Lb Section 74 of the Restatement of Restitution? 
16 THE COURT: <s. 
" MR. MAC CRATE: “Judgment subsequently 


reversed. A person who has conferred a benefit upon 

another in compliance with a judgment, or whose property 

has been taken thereunder, is entitled to restitution if 
al the judgment is reversed or set aside, unless restitution 


would be inequita»le or the parties contract that payment 


is to be final. 


"If the judgment is modified there is a right 


to restitution of the excess." 
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Your Honor, it is directing myself to that 
provision to assure that the situation, with respect to 
the franchise dealers, is equitable and that Ford, under 
this general proposition of law would be entitled -- 

THE COURT: I am not sure it applies. You 
have not briefed that at all. I am not sure it applies 
because it deals with a straight judgment. 

Thirdly, it is not as flat as you assert 
because it says restitution will not be made if it is 
inequitable. 

MR. MAC CRATE: And if we made payment without 
advising the franchise dealers of the fact that we would 
have the right, as we see it, to make claim to restitution, 
I suggest that it would be inquitable on our part not 
to give that advice. 


THE COURT: That is just a way of subverting 


| 
the Court's injunction. | 


If the i" is going -- look, if -- let's 
face it. If there is a reason to have this injunction 
go forward now, even in light of your appeal, then I 
would say that that reason embodies the following underlying 
reasons, namely, that the situation with PLM is sufficiently 
serious so that FLM should have the benefit of what the 


Court thus far has found it is entitled to. 


10 


il 
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Secondly, the id that by granting this 
allowance all Ford is doing is making available to 
dealers who sell to FLM the exact same allowance Ford 
provides to other people, the Court has not thought up 
some new, novel indebtedness or anything of the kind. 
It is simply telling Ford that when you sell parts to 
FLM, to an independent body shop, or where your dealers 
do, give the incentive allowance in the same way that 
you would if the incentive allowance -- if the parts 
were sold directly by the dealer to the independent body 
shop. 

It is really, in my view, a -- it is just a 
rather minor extension of the type of allowance which 
Ford grants, I assume, in terms of hundreds of thousands 


or millions of dollars to all kinds of other people, 


in other situations specified in our rules. 


If I or if the Court of Appeals refuses to stay 


this judgment, I am telling you that the idea isn't for 
you to threaten these dealers with restitution actions 


which would effectively subvert the whole idea of the 


injunction; it is for the injunction to go forward and be 


complied with, and at least temporarily to have these 
payments made and for you not to get them back. 


I think we better face that right here and 
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now, and if -- because otherwise the injunction is a dead 


3 letter. If you are able to write to the dealers saying 

4 that in the esa we win on appeal we wiil charge back, 

5 we will sue you and claim all this money back, why, then 

6 you are creating a stay which the Court has refused. You | 
1 are frustrating the injunction, and that would be, to me, 

8 an absolute absurdity. 

9 We either ought to stay the injunction or 

10 ought not, and not have a4 situation where we have an 

n injunction outstanding and then you write around and subvert | 
2 #8 it. 


MR. MAC CRATE: We don't regard it as sub- 


14 verting to state one's rights. I would regard any 

15 restriction upon our right to express this to the dealers | 
16 as a constitutional deprivation without due process 

17 and also in violation of our right to free speech, even 

18 as a large corporation. 


We can make such statements, and it is 


20 inherent in protecting this triangular relationship that 

21 we have, and in which Ford has a great interest in protect- 
2 ing. 

2 This is a stay with an undertaking by Ford. 

%” It is -- Ford is saying, we will put up 4n undertaking. 

5 We will write to all the dealers and we will say to them ~~ 


10 


ll 


14 


17 


& 


21 


os 2 @ & 


eicia 
bsjw 22 

THE COURT: How does that permit FLM to pay 
its bank loan and pay its payables? 

MR. MAC CRATE: We would -~ we will have 4 
bond, your Honor, that will assure payment. We will 
tell the dealers that we have put UP this bond, and that 
the monies will be accrued and they will be paid, 
assuming the affirmance of the judgment. 

This is a way that there can then be free 
negotiation with any dealer. This is what we are 
proposing. 

Go far -~ 

THE COURT: How does that put any cash in 
the hands of FLM? 

MR. MAC CRATE: Well, one aspect omitted 
from the interrogation of Mr. McKee to this time is what 
is coming in to FLM at this time. 

It is receiving substantial payments from 
those to whom it sells. It is also in the position -- 
it has receivables that are constantly being paid. It 
has apparently been in a position to finance its situation 
in the intervening months. 

THE COURT: They are by their own testimony ~~ 


they were 4 full month behind in paying January- They 


are behind on February to the tune of $40,000. You can 
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cross examine on that, 


do that, 


P 


interim doesn't help them very much; 


their pockets. 


franchise d 


it takes time for it to pass through, 


Lenka 


K 


and you are perfectly able to 


but I would think that if that is true your 


rovision of a bond guaranteeing damages accruing in the 


it is not cash in 


MR. MAC CRATE: The money paid to the 


ealers is not cash in their pockets either, and 


your Honor, and there 


has to be submission of claims. That amount has to be 


— 
‘ 
| 


paid over. 


These things aren't automatic payments by 


Ford to the defendant, of course. 
THE COURT: What ‘t does, it reduces their 


indebtedness to their dealer; they don't have so much 


to pay. 
{ 
MR. MAC CRATE: There is a receivable that 


is being established in the form of a bond, if your Honor 


It frees 


will, under the arrangement that we suggest. 


the situation between the franchise dealer and Mr. McKee, 


of the cloud of restitution. 
THE COURT: What about the question raised 


by Mr. Mac Crate, Mr. McKee, what are your ~~ what is 


your cash flow now? 


| 


THE WITNESS: I don't have the actual figures, 
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your Honor, in my head at the moment. 

THE COURT: Was that the first time you 
fell behind. 

THE WITNESS: This was the first time we 
had ever fallen behind in payments. 

THE COURT: Why did you fall behind? 

THE WITNESS: Our sales -~ our cash wasn't 
coming in as fast 4s it noxmally had done up to that point, 
that we did reach -- 

THE COURT: So during this whole time you 
have been able to make your payments to Pleasantville? 

THE WITNESS: Yes, your Honor. 

THE COURT: Even without the whole incentive 
allowance? 

THE WITNESS: Yes. 

THE COURT: Why did you fall behind? 

THE WITNESS: I would say the main reason for 
it is the fact that our cash flow changed. In other 
words, on February purchases, particularly our January 
purchases became heavier than they normally would have 
been, that actually our purchases were heavier but our 
receivables would not start coming in -- 

THR COURT: Why were the purchases heavier? 


THE WITNESS: Because in the month of January 
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particular area. 


you had many more accidents in) this 


THE COURT: So your sales were up? 

THE WITNESS: ‘(ur sales were up accordingly, 
but our receivables would not start coming in until 
during the month of February and March. 

THE COURT: Do you expect that situation to 


go -- that has nothing to do with the wholesale incentive 


allowance, does it? 


THE WITNESS: Our cash flow at this moment, 


we are really down to the point where I would actually 


have to consult with my counsel to see wnat figures we 


have for our last financial position. 
MR. SCHLESINGER: Your Honor, I -- 
say 
. THE COURT: Wait a minute. What difference 


Would the wholesale -- suppose the wholesale incentive 


allowance went into effect now, what difference would it 


make? 


THE WITNESS: If it went in as of this moment, 


as Mr. MacCrate stated, it would not be payable immediately. 


The claim is then made on Ford Motor Company within thirty 


days of the day of sale. 


So in thirty days time the wholesale incentive 


would be credited to my account. 


s ££ a Ss 


THE COURT: What do you estimate that would 
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amount to, about how much per month, have you got any 
estimate on that? 

THE WITNESS: Roughly speaking, I would say 
$8,000, $9,000 a month. This is rough off the top of 
my head at the moment. 

THE COURT: What form does that take? You 
get a check back for eight or $9,000? 


THE WITNESS: A credit back not 4 check, your 


THE COURT: SO it reduces what you owe 7" 
THE WITNESS: It reduces the amount payable 
to the dealer. 


THE COURT: What are your receivables, what 


are your total receivables tc Pleasantville each month 


now -~ your purchases per month? 
THE WITNESS: Purchases per month -~ I believe 
in January -- it is very hard for me to keep such figures 
in my head, your Honor, because it is something I don't 
check on a daily basis. With $82,000 sales in January, 
I would say our purchases must have approximated $68,000, 
somewhere in that region, for January. 
THE COURT: Is that about right, Mr. Schlesinger 
MR. WASSER: I think it's a little higher 


than that. It would be somewhere in that area. 
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THE COURT: you think it was about 70 and 
80 sales in January? 
MR. WASSER: The purchases from Pleasantville 
would be -~- 
THE COURT: I am talking about FLM's sales. 
How much were they in January? 
MR. WASSER: I think in January ~~ that 
peak period of $82,000 to customers. 
THE COURT: About $80,000? 
MR. WASSER: Yes. That was the ~~ 
THE COURT: What were the sales from Pleasantville? 
MR. WASSER: There is a fifteen percent 
gross profit, so it would be approximately 85 percent 
of the sales. 
CouRT: Which would be what? 
WASSER: We take off $12,000 conunenies 
COURT: About $68,000? | 
WASSER: About $79,900. 
THE COURT: 68 to 70. 
MR. WASSER: Yes. 
{HE COURT: That was a big month. Is your 
month usually a little smaller? 
THE WITNESS: It's generally smaller than that. 


THE COURT: It was a winter month, bad weather. 


16 
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THE WITNESS: Yes. 
THE COURT: What is an average month? 
THE WITNESS: 64 to 68,000 sales. 
MR. MAC CRATE. Might I point out, your Honor, 


that the wholesale incentive -- 

THE COURT: So you had -~ we can figure it 
just roughly, 70,000 versus 60,000 that you owe Pleasant- 
ville, right? 

THE WITNESS: | Correct. 

THE COURT: If you got the wholesale incentive, 
it would reduce your cost to Pleasantville by roughly 
8,000. 

THE WITNESS: Yes, your Honor. 

THE COURT: That's a big difference. 

MR. MAC CRATE: Your Honor, the wholesale 
incentive that is under consideration is one that, accord- 
ing to the witness, would only reach FLM passing through 
the dealer after the dealer's claim sometime in June. 

If the money is being put aside, if the bond 
is posted, with the prompt appeal we are taking, we are 
trying to bring this on immediately, the whole matter can 
be disposed of in the Court of Appeals in that time. 

THE COurT: I don't think you are going to 


count on that. When do you think it would be argued? 
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MR. MAC CRATE: In another situation, I 
have had indicated to me with a very current filing that 
we would be heard before the Court recesses this summer. 

THE COURT: When do you predict the appeal 
will be heard in this case? 

MR. MAC CRATE: I am reluctant to predict a 
Court's action in that way, but I can only say that in 
cases that have been noticed within the current month, 
they are, according to the administrative office of the 
Court of Appeals, in some instances going to be heard late 


this spring. 


MR. SCHLESINGER: Your Honor, may I be 


THE COURT: When will your brief be filed? 

MR. MAC CRATE: Well, we have to lodge our 
papers and proceed, and we will be assigned a date, your 
Honor. 

THE COURT: You can file your brief any time. 
When will your brief be filed? You are the appellants. 
When will your brief be filed? 

MR. MAC CRATE: I have not focused on a 
precise date. But we are moving it along as quickly as 
we can, and we will make every effort to bring it on before 


the Court recesses. 
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THE COURT: You have been standing here 
telling me about how promptly it will be on. You are 
the one to file your brief. 

MR. MAC CRATE: And we will proceed promptly. 

THE COURT: When will that be? 

MR. MAC CRATE: Your Honor, standing here on 
my feet, I have not to this moment been asked that 
question, nor asked it of myself, and to Say by what dz*e 
preciselywe will have our brief ready, we can certainly 
have it ready in the course of April. 

THE COURT: So you. brief will be filed no 
tater than the end of April? 

MR. MAC CRATE: That's what I would anticipate, 
your Honor. Mr. Fensterstock will be the one to handle 
the scheduling, and he would, presumably, establish that 
schedule at the time of the conference that he has in each 
appeal. 

MR. SCHLESINGER: Your Honor, number one, 


it is not just a question of him getting a credit against 


an increase in volume, gives hima chance to go out and 


compete and make more sales, not just sitting around and 


sales.The availability aincentive allowances gives him | 


waiting for him to get credit to his account, it puts him 


back in business essentially to compete in the market, 
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. which is as samen as receiving the credit for 
! 

3 incentive allowance. 

4 As: far as Me. -- 

5 THE COURT: What about this point of restitution? 

6 Nobody has briefed this. This is all talk. 

7 MR. SCHLESINGER: First of all, the restitution | 

8 is a restatement, it's not been adopted -~- secondly, the 

8 restatement itself talks about if the sale if final then 

10 there is no question of restitution. 

Nl In this case each sale is a final sale. Each 

12 purchase of a crash part is a final sale of itself. [It 

13 is not an open account for each part. Interestingly | 
_ i enough, when Mr. MacCrate talks about having an appeal | 

15 brought on by the end of April, which I seriously doubt, | 

16 and if that is so, where is the real damage to Ford? 

"7 You are talking about $68,000, $70,000, 

1B or $80,000, out of millions where they give credit. You 


are talking about only a fraction of that money. There 


% is no irreparable damage to them in dollar number. 

#1 But it is to us not only in dollar number 

ma but in the availability to compete, and that is terribly 

am important. 

aA MR. MAC CRATE: The injury, your Honor, from 

& Ford's point of view, is in its relation with its dealers | 
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and dealing openly, honestly with their dealers and -- 
MR. SCHLESINGER: We haven't dealt any way 
but open and honest. How does that change the method 
of dealing with your dealer? It puts us in the 
terrible position of getting money from the bank. You 
talk about why he's been able to survive. He has had a 
cash flow because he's borrowed , because he's pledged 
his own assets, because he's done everything personal 
to get capital. That's why he's had some available 
capital. 
All that will be eliminated. Banks would not 
be concerned about a bond in this case. Are you going 
to get your money? Are you going to be competing? 
Are you going to have more sales, more accounts receivables? 
They are not concerned about a bond. That doesn't help 
him. 
THE COURT: Do you have any more questions 
to ask of Mr. McKee? 
MR. MAC CRATE: Yes, your Honor. I did want 
to ask him some further questions. 
CROSS EXAMINATION CONTINUED 
BY MR. MAC CRATE: 
Q I do want to inquire with respect to your 


receivables, Mr. McKee. 


‘COURT REPORTERS US COURTHOLSE 


” 


2132a 


1 bsjw McKee - cross 33 

2 Do you collect your receivables on a 

3 periodic basis; do you bill your customers at the end of 

4 an accounting period or do you hill them over the period 

5 of a month's time, as you make deliveries? 

6 A Well, the billing is done on a daily basis | 
7 and the statements are sent out on 4 monthly basis. | 
8 Q Statements are sent out on a monthly basis, 

9 and on what terms do you sell to the body shops? 

10 A Thirty day credit. 

li Q So that you would ordinarily receive payments 

2 | ypon your January sales early in March? 

13 A Well, this is taking into consideration that 

14 we don't have any delinquent payments, but we do have some 


overdue accounts. 
Q But customarily, for parts that you deliver. 
7 in January, if there is no delinquency, you receive payment | 
8 in March? 
| A In January we receive payment during the month 
of February and March. | 


Q And March. And then with respect to your 


payments to Pleasantville, those payments are made by 
any particular date in the month, are they? 
A Those payments are made now as I receive money 


from my accounts. Once I have enough money I will mail a 
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check automatically to Pleasantville to try and reduce 
my indebtedness. 


Q Haven't you for many years sent periodic 


payments to the Ford dealers from whom you purchased 


parts? 

A Yes, I have tried to do it on a weekly basis. 

Q So that your weekly payments are in keeping 
with your past practice in that respect? 

A Yes. 2 

Q During the month of February you did make 
payments to Pleasantville Ford? 


A I made some payments. I don't remember how 


Q During the month of March, 1976, you also 
made payments to Pleasantville Ford? 

A Yes, I have. 

Q With respect to Empire, when did you discuss 
with them buying parts from them? 

A The latter part of February, 1976. 

Q Can you tell us if anybody else was present 
when you had this conversation? 

MR. SCHLESINGER: Your Honor, I thought we 

weren't going to go into <-- 


THE COURT: Objection overruled. 
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A If anybody else was present with the dealer 
principal? 

Q Yes. 

A Yes, the parts manager of the company. 

Q What was his name? 

A I don't know his second name. I've only known 
him by Bobby for years. 

Q And you had a conversation towards the end of 
Pebruary, that's last month, with the principal of 
Empire and his parts manager? 

A That*s correct. 

Q Will you tell us the substance of that conver- 
sation? 

A The substance of it was that after we had 
completed litigation, then I would come back and discuss 
the situation with them. But at that point they were 
willing to sell me parts on the same basis as what I'm 


now buying them. 


Q But you would come back after the litigation 


was completed to have further discussions? 

A To have further discussions, particularly of 
the wholesale incentive. 

Q So that the wholesale incentive was not 


specifically discussed in that conversation? 
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It was discussed at that conversation. 
You mean it was referred to? 

A Referred to is correct. 

Q What would be done was left for further 
discussions with them? 

A It was discussed to the point that Empire 
Ford would be willing, provided it was available to them, 
to pay. 

Q Have you had any subsequent conversations 
with them since that time, on the subject of your general 
arrangements? 

A I have had some conversations, but not on the 
substance of it. 

Q Have you told them that Ford is proposing to 
appeal the decision in this case? 

A No, I have not. 

Q Have you had any conversations with Pleasant~ 
ville regarding the decision that was rendered on 
December 19th? 

A No, I have not. 


Q And you therefore had no occasion to advise 


Pleasantville about Ford's intention to appeal? 


A No, I didn't. 


MR. MAC CRATE: I have no further questions. 
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2 THE COURT: Anything else? 

3 MR. SCHLESINGER: No, your Honor. 

4 THE COURT: Let me put a statement on the 


record of my conclusion. 


On March 17, 1976 I signed a judgment and 


7 injunction in favor of plaintiff and against defendant 
8 Pord Motor Company, granting damages of approximately $875,000 
9 and attorneys’ fees of about $135,000. 
10 : I also directed that Ford make available to 
ll dealers selling to FLM the same wholesale incentive 
42 allowances granted by Ford to its dealers selling to 
13 other parties. 
M The injunction required that a letter be sent 
1b out to Pord dealers in New York City announcing this 
16 result. On March 23rd, today, I signed an amended judg- 
i ment which corrected an error in form. However, the 
18 substance of the judgment and the injunction remained 
| the same. 
Ford has filed a supersedeas bond which stays 
a the execution of the money judgment, pending appeal. Ford 
2 has filed a notice of appeal. Ford requests this Court now 
3 to stay the injunction under Rule 62(c) of the Rules of 
2% Civil Procedure. 
y-) 


In the exercise of my discretion under Rule 62(c), 
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I am denying the application for a stay, although I will 
make some modification in the injunction, which I will 
describe shortly. 

There is no question that there are issues 
raised by my decision and by the judgment and injunction 
which merit review by the Court of Appeals; in other 


words, there can be no contention that Ford is appealing 


simply for purposes of delay or harassment. 


However, I must say, and in this I am, of 
course, not free from prejudice, but I must say that I 
am personally sufficientyconvinced of the correctness of 
my decision under the Robinson-Patman Act that I would 
think that the chances of Ford winning on appeal are 
considerably less than even. 

But the most weighty factor in my refusing to 
stay the injunction is my assessment of the relative 
equities and advantages and disadvantages to FLM and to 
Ford in the situation. 

FLM has waited a long time for injunctive 
relief. FLM, when the action was originally brought, 
filed a motion for preliminary injunction. That motion 
was withdrawn in the spring of 1974 when it appeared that 
there cou!d be a reasonably prompt trial. 


The trial was held in September and early 


HOUSE. 
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October, 1974, which was with the promptness contemplated 


by FLM when it withdrew its preliminary injunction motion. 


However, due to a variety of circumstances, 
the decision of the Court was unusually long in coming. 

The decision on liability did not come down 
until December 19, 1975. 

Even then it was clear that the record had not 
been closed on damages so there were further damage 
‘hearings in February and March of 1976. . 

So the net result was that FLM achieved no 
relief until mid-March of 1976. 

FLM has, for a long time, contended that the 
deprivation of the wholesale incentive allowance has 
threatened the continued solvency of its business and 
its ability to stay in business. 

FLM is now particularly urgent in its protesta~ 
tions about the need for injunctive relief to permit it 
to remain in business. Ford contends that these protesta~ 
tions are of doubtful credibility because they have been 
made before and FLM has still stayed in business. 

X cannot take quite the same jaundice view 
of FLM's assertions. The financial facts are in the record 
‘and they show quite convincingly that FLM'S profitability 


drastically declined the moment the wholesale incentive 
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2 allowance was withdrawn. 

3 I have recited, and I! do not intend to 

4 repeat, the various effects which the record shows 

5 occurred as a result of this situation. 

6 It is clear that despite the competitive 

7 disadvantages and despite the financial hardship which 

8 has been experienced by FLM this company has still managed 

8 to remain in business. 

10 I am convinced that this has occurred because 
“eS of its hope and trust that it would obtain relief in this 

2 action. 

13 Apparently it has used old trucks, it has 

14 reduced its officers' salaries drastically, it has done | 
is away with or reduced contributions to pension plans; it has 
16 obviously lived on a shoestring pending the outcome of 

7 this action. 

18 Ford contends that this should be allowed to 

19 go ssn! wacninione the appeal. FLM contends that it is time to have 
2 relief and that relief should not be delayed. 

as I favor the contention of FLM in this regard. 


I think the time has come when FLM has amply demonstrated 
the merits of its case and that it should have relief. 


I am convinced that relief should no longer 


gm & B B 


be delayed. If the injunction goes into effect now, what 


| 
| 
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it means is that the dealers with whom FLM is doing 
business will be granted the wholesale incentive allowance 
by Ford. 

The evidence before me indicates that although 
it is up to FLM to negotiate with these dealers as to 
whether or not this incentive is passed on to FLM, 
nevertheless, FLM was able to obtain this benefit until the 
moment when Ford acted to withdraw it from the dealers, 
and the only reasonable inference available to me is that 
FLM can obtain the benefit once again if Ford grants the 
benefit to its dealers. 

If the injunction goes into effect, and if 
the situation goes forward as one can reasonably expect, 
this means that FLM will receive the benefits of the whole- 


sale incentive allowance for all purchases of parts by 


it, commencing at the present time. That is, late March, 


and continuing on hereafter. 

Apparently its purchases from Ford dealers 
are running on an average month about $60,000. The net 
result of getting the benefit of the wholesale incentive 
allowance would be that its costs for parts from now on 
would be reduced at the rate of about $8,000 per month. 

This is a very substantial benefit to FLM and 


I have no doubt that it would permit the development of 
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working capital for purchase of equipment, employment of 
personnel, increases in salaries and so forth, which are 
badly needed. 

I also am convinced that this is not a mirage 


when FLM contends that if it is not granted relief it 


may well become insolvent and go out of business. 


The disadvantages to Ford in denying this stay 
are minimal. Ford asserts that it will prosecute the 
appeal promptly, although Ford gives no definite time 
when it intends to file its brief. And of course, Ford 
cannot predict when the Court of Appeals will hear the 
case or when the Court of Appeals will utlimately cecide i' 
Even after this Court of Appeals decides there could 
very well be further proceedings in the Supreme Court. 

So we have an Appeallate process which is 
gure to involve the consumption of at least many months, 
if not considerably longer. 

But, in any event, all that Ford is being 
asked to do by this injunction is to gra: 
selling to FLM the same wholesale incentive that Ford 
grants to dealers when they sell directly to independent 
body shops. 
The injunction does not create some new or 


novel business system or financial responsibility on the 
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part of Ford. Ford grants large amounts of wholesale 


incentive allowances each month. The amount added by the 
injunction here to its total wholesale incentive allowance 
liability is really minimal, from Ford's standpoint, 
although very great from FLM'S standpoint. 

Ford has raised the spector of whet I can 
only say is a subversion of the order, and that is as 
follows: 

3) 

Ford states that even if the stay is denied 
it will be incumbent upon it for some reason to write the 
dealers and tell them that the matter is on appeal and 
that if the District Court's judgment is reversed, Ford 
will be seeking restitution from the dealers of all whole- 
gale incentive allowances paid during pendency of the 
appeal. 

I suppose that one could easily predict that 
a Ford dealer faced with this piece of information may 
be quite reluctant to deal with FLM in the normal manner 
that otherwise might be carried out. 

It is really not up to me to make a final 
judgment at this time about Ford's right to restitution. 
On the other hand, the matter needs to be dealt with 
because it affects the ability of the Court to have its 


order given practical effect. 
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Accordingly, I must offer at this juncture 


the opinion that I see no valid reason for Ford communicating, 


to its dealers in the way it proposes. 

If Ford does not succeed in obtaining 2 
stay either from the pistrict Court or from the Court 
of Appeals, the result is that Ford, during the time when 
the order is in effect, when the injunction of the Court 
is in effect, Ford is obligated to pay the wholesale 
incentive allowances to its dealers. These are final 
transactions. There is no condition in the injunction 
making these payments defeasible in some way. There is 
no cloud on the title of the dealers to the money that I 
can see. 

The money belongs to the dealers. Now, if the 
dealers pass the money on ta FEM, it seems to +< 
belongs to FLM until some Court vacates the injunction. 

In the standpoint of equity and fairness, 
it is very difficult to see why it is so drastically 
important to Ford to recover back monies which it has 
paid pursuant to a lawful court order during the time 
that order is in effect. 

I was reminded yesterday, and I think it is 
©f some consequence, that following the change of Ford's 


wholesale incentive policy back in 1971, it allowed the 
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payments to be made to dealers selling to FLM for a 
period of more than a year and didn't bring a restitution 
action toget all +f that money back. 

All in all, the possible damage to FLM, 
depriving it of its rights as determined by the Court, 
is, in my view, extremely severe and great, and I believe 
that the time has come to have injunctive relief go into 
effect. 

The corresponding disadvantage and advantage 
to Ford is minimal. I am only inclined to make one 
modification of the injunction. 

I will suspend that part of the injunction 
which requires Ford to send out the letter to all the 
dealers in the New York area. We have been given the 


names of two Ford dealers with whom FLM proposes to deal, 


Pleasantville and Empire, and the letter which Ford 


sends cut will be limited to those two dealers, at 
least for the present, and in the absence of any further 
application. 

With that modification, and with that 
exception, the request for a stay is hereby denied. 

MR. SCHLESINGER: Your Honor, just one 
question on the point of notification to dealers. In 


the event it arises that FLM is in the process of acquiring 
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relations with some other dealers, may we informally 
advise the Court, instead of doing {t each time -~ | 


THE COURT: Juaging by past history. I have | 


oing to involve many different | 


a feeling that this isn't 9 


people. FLM has never just moved all over New York 


puying its parts. It's dealt with one OF two people at 


a time. That is the pattern sous te 7" need some further 


relief, you can come to the Court and ask for it, but | 


I do not think you will because I think that the intent | 


of the court is plain and if PLM goes to another dealer, 


I think it can convey *he message. If some further 


action by the Court js necessarysr why, it can be sought. 


1 don't see any reason, pending the appeal, 


to have rord sending 4 letter to all over New York City» 


becaus? the -7 and I think the relief now should be 


limited tothose dealers with whom FLM is specifically 


dealing. 


MR. SCHLES INGER: Thank yOu. 


MR. MAC CRATE: I assume your Honor has 


considered the possible discriminatory effect with respect 


to other dealers and has dismissed that as not of the 


te 


court's concern. 


2 
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x” THE COURT: 1! have not considered it because 
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you have not raised it. 
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MR. MAC CRATE: I didn't know that your Honor 
was contemplating this particular modification. 

THE COURT: If you don't want that aca KN 
you don't have to have it. But the -- you are talking | 
about the letter, right? 

MR. MAC CRATE: Yes, your Honor. 

THE COURT: All right. The letter refers to 
sales to FLM Collision Parts. I don't know what the 
discrimination is, because if you are Sutton Ford, 
whatever the place is, down on First Avenue and 50th 
Street -- I don't know the names of these people -~ but 
if you are 4 Ford dealer down in midtown Manhattan, you 
get this letter, and I think it would be of interest to 
put in the file because you don't deal with FLM. FLM has 
never come to you. 

MR. MAC CRATE: There are other dealers in 
Westchester, your Honor, with whom FLM has dealt and -- 

THE COURT: Mr. MacCrate, if you don't want 
the modification you don't have to have it. I thought 


it was a way to limit the relief here pending appeal to 


It is really for Ford's benefit. If Ford 


l 
just the most limited situation possible. | 


doesn't want the modification I will cancel that modifica- 


tion instantly. 
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MR. MAC CRATE: May I consult for 4 moment? 

THE COURT: Sure. 

(Pause) 

THE COURT: Can you give me an answer? 

MR. MAC CRATE: Yes, your Honor. We will 
accept the modification. 

THE COURT: I think that makes sense. Thank 
you very much. 

(Pause) 

THE COURT: I think it is a very serious 
problem, the threat of Ford to send this letter. Now, 
I am so convinced that it would subvert the injunction 
that I do not think it ought to be sent. Either you 
ought to get a stay -- I mean ~~ or you ought not to. 


If you can convince me or if you can convince 


fair and square. No problem. Then the situation is 


clearcut. But I am very troubled by the idea that you -~ 


the Court of Appeals to grant you a stay, that is all 


that the Court denies a stay but then Ford sends out letters: 
saying, “Well, we will pay you this under protest and | 
we will sue you to get it all back if we win on appeal." 

I don't think there is a --I think that is 
- gimply a subversion of the injunction. I don't think 


there is any free speech right or anything else. I am 


QUR THOSE 
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going to direct that you cannot send out such a letter. 
I am doing so gimply in aid of the jurisdiction of the 
Court to make its injunction effective. 
MR. MAC CRATE: Your Honor, does your 
direction foreclose just 4 simple statement to the effect 
that in the event decision is reversed on appeal, Ford 
claims that it woulda be entitled to the restitution of 
any such amounts? 
THE COURT: I am going to forbid that because ~~ | 
this develops at this hearing witheut full briefing 


from anvbody. Nobody briefed the right to restitution. 


On an application for a stay, 1 don't purport 


You didn't, and obviously the other side didn't. | 


to undertake to explore all the legal rights, but I think 

it is necessarily implicit in the injunction that if you 

grant it ~~ if you are ordered by the Court to grant 

the wholesale incentive allowance, the recipient of that 

allowance, while that order is in effect, is entitled 

to that acini otherwise the injunction is senseless. 

The injunction should be stayed under those circumstances. 
In my judgment that judgment should not be 

stayed, and it is my intention that the money be paid 

and it belongs to the recipient as long as this Court 


order is in effect, and until it is vacated. 


2149a 
50 


Now, to say that you will then at a later 
point seek to get it all back, that is plenty contrary to 
the intent of the injunction and my intent of denying 
the scay. 

I fully realize that the case is on appeal. 


I fully realize that Ford may win on appeal, because 


the Court of Appeals frequently disagrees with the District 


Court. I fully realize that maybe the Supreme Court 
might get it and disagree with me. With all that realiza- 
tion, I am saying that Ford should go ahead and pay 
these amounts, penidng these appeals. 

In doing so, I mean that to be paid finally. 
I don't mean to have it conditionally. If it was con- 
ditional I would have it put in an escrow account, Or 
your bond will be sufficient. Ford is good for the money 
and will be good for it. 

I regret to say I just cannot agree with any 
proposition that this kind of notice should be given. 
I am going to take that position and I want it clear, 
because I want you to know perfectly clear the full 
implications of what I am doing when you go up to the 
Court of Appeals, and I am directing that no notice of 
any kind, no indication from Ford of any kind is to be 


given to these dealers that Ford will some day seek to 
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2 recover this money back because of reversal on appeal. \ 
3 I am doing so, and I repeat, simply because 

4 that such a notice, in my view, would completely subvert 

5 the injunction. 

6 All right. 


4 (Time noted: 1:10 p.m.) 
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» * “is IRT REPORTERS. US. COURTHOUSE 


Amended Judgment of Judge Griesa, March 24, 1976 
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UNITED STATES DISTRICT COURT (4.5 Dec. 
SOUTHERN DISTRICT OF NEW YORK FUEL 
fOPR, 25 1976 
$P ot 1 at 
FLM COLLISION PARTS, INC., hos 
Plaintiff, 
~against- 73 Civ. 713 (TPG) 
FORD MOTOR COMPANY and FORD : BYEMDE LD 


MARKETING CORPQRATION. se . 
<j : VU PGCE MENT 


This action’ having oo on for trial before 


°2 


this Court, the Honorable tnogad(y-Coriesa, United States 


District Judge, presiding, on séStember 23; 24, 25, 30 

and October 7, 8 and 9, 1974 and the issues having been 
duly tried, and a decision on liability having been duly 
rendered in an opinion dated December 19, 1975, and the 
said opinion constituting the Court's findings of fact and 
conclusions of law on the liability phase of the case and 
this Court having conducted further hearings on February “] 
and March 2, 1976, at which evidence was received on 
plaintiff's claim for damages,and a supplemental decision 
on damages and attorneys’ fees having been duly rendered 
in an opinion dated March 17, 1976 and the said opinion 
constituting the Court's findings of fact and conclusions 
of law on the damages phase of the case, and this Court 
having jurisdiction of this action based upon Sections 4 
and 16 of the Clayton Act, 15 U.S.C. §§15 and 26; and 
defendant Ford Marketing Corporation having been merged 
into defendant Ford Motor Company as of the close of 


business on December 31, 1974, it is hereby: 


Order and Judgment 
EE 


1. ORDERED, ADJUDGED AND DECREED that the 
Plaintiff has failed to make Out any claim for relief 
under Sections 1 and 2 of the Sherman Act, 15 U.S.C. §§1 
and 2 and plaintiff's claims thereunder are hereby dismissed; 
2. ORDERED, ADJUDGED AND DECREED that the 
Plaintiff has proved its cause of action against defendant 
Ford Marketing Corporation (now merged into Ford Motor 
Company) for violation of Section 2(a) of the Clayton Act 


as amended by the Robinson-Patman Act, 15 U.S.C. $13 (c) 


and the plaintiff having proved damages in the amount of 


$291,502.00, the Plaintiff is entitled to recover treble 

that amount against defendant Ford Motor Company pursuant 

to 15 U.S.C. §15 and in accordance with said provision 

the plaintiff is hereby swarded judgment therefor against 

the defendant Ford Motor Company in the amount of $874,506.00, 
together with attorneys' fees to be paid by defendant Ford 
Motor Company in the amount of $135,000.00 and costs to 


be taxed by the Clerk of the Court against said defendant. 


Injunction 


The defendant Ford Marketing Corpcration hav ng 
been found to have discriminated in prices between fran- 
chised dealers in the sale of crash parts in violation of 
Section 2(a) of the Clayton Act as amended by the Robinson- 
Patman Act, 15 U.S.C, $l13(c), and the plaintiff being 
entitled to injunctive relief therefor pursuant to 15 
U.S.C. §26 to prevent any such further violation of said 


Section in the future, it is hereby 
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ORDERED AND DECREED that defendant Ford Motor 
Company commencing on April 1, 1976 Shall grant the 
wholesale incentive allowance to franchised dealers on 
the resale of crash parts by such dealers to FLM Collision 
Parts, Inc., on the same terms and conditions as such 
wholesale incentive allowance is granted to such dealers 
on the resale of crash Parts to any other "eligible 
customers" as that term is defined and used in Ford's 
Master Price List and Ford's Policy and Procedure Manual; 
and it is 

FURTHER ORDERED AND DECREED that defendant 
Ford Motor Company no later than April 1, 1976 distribute 
by first class mail to each of its franchised Ford and 
Lincoln-Mercury dealers located in the New York metro- 
politan area served by defendant's Master Parts Depot 
located in Teterboro, New Jersey, in the form annexed 
hereto as Exhibit A, a Statement informing such dealers 
that defendant Ford Motor Company will grant the whole- 
sale incentive allowance to such dealers on the resale of 
crash parts by such dealers to FLM Collision Parts, Inc. 
on the same terms and conditions 4s such wholesale incen- 
tive allowance is granted to such dealers on the resale 
of crash parts to any other "eligible customers" as that 
term is defined and used in Ford's Master Price List and 


Ford's Policy and Procedure Manual. 


Retention of Jurisdiction 
Saree ASGICTION 


Jurisdiction is retained by this Court for the 


purpose of enabling any of the parties to apply to this 


@ sade 

@LOQvAa 
Court at any time for such further orders and directions 
as may be necessary or appropriate for the construction 
or carrying out of this order, judgment and injunction, 
for the modification of any of the provisions thereof, 


for the enforcement of compliance therewith, and for 


punishment of any violations thereof. 


Dated: New York, New York 
March—17;-1976- - 


Dp fe ior ; 
TO ete - fag” eae : 
6 A ora Aut 0 CEng __- 
THOMAS P. GRIESA 


United States District Judge 


JTUIGE MENT FRITEREO 3/24/% 
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CLEAR 


mhLota 

(Name of Dealer to Be Supplied) 
Gentlemen: 

In a proceeding brought by FLM Collision 
Parts, Inc. against Ford Motor Company in the United 
States District Court for the Southern District of 
New York (73 Civ. 713), United States District Judge 
Thomas P. Griesa on December 19, 1975 found that 
Ford's failure to grant the wholesale incentive on 
resales by its franchised dealers of crash parts to 
FLM Collision Parts, Inc. was price discrimination in 
violation of Section 2(a) of the Robinson-Patman Act. 

Accordingly, please be advised that as of 


March 17, 1976, the Court issued an injunction direct- 


ing Ford to grant the wholesale incentive allowance to 


franchised dealers on the resale of crash parts by 
such dealers to FLM Collision Parcs, Inc. on the same 
terms and conditions as such wholesale incentive 
allowance is granted to such dealers on the resale of 
crash parts to any other "eligible customers" as that 
term is defined and used in Ford's Mas 
and Ford's Policy and Procedure Manual. 
This is to advise you that any crash 

i by you to FLM Collision 
April 1, 1976 are eligible for the wholesale incentive 
allowance and Ferd will pay such an allowance to you in 
accordance with the terms of the Policy and Procedure 


Manual. 


FORD MOTOR COMPANY 


73° CIVIL ACTION NO. 7)3 (TFG 


UNITED STATES DISTRICT COURT] 
SOUTHERN DISTRICT OF 
NEW YORK 


FIM COLLISION PARTS, INC., 
Plaintiff, 
~against- 


FORD MOTOR COMPANY and FORD 
MARKETING CORPORATION, 


De.c™ants. 


SULLIVAN & CROMWELL 
48 WALL STREET, NEW YORK. N. Y. 10008 
(212) 932-8100 


ATTORNEYS FOR 
Def» ndants 
Pord Motor Company and 
Ford Marketing Corporat ion 


Defendants’ Notice of Appeal from Amended 
Judgment, March 26, 1976 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


FIM COLLISION PARTS, INC., 
Plaintiff, 73 Civ. 713 (TPG) 
~against- 


FORD MOTOR COMPANY and FORD NOTICE OF APPCAL 
MARKETING CORPORATION, We > 


meggett A 
eae se 


Notice is hereby given that suck Cekox al 
and Ford Marketing Corporation, defendants above ae 
hereby appeal to the United States Court of Appeals for 
the Second Circuit from the amended judgment entered in 
this action on the 23rd day of March, 1976. 

Dated: New York, New York 
March 26, 1976 

SULLIVAN & CROMWELL 
Robert MacCrate 

By 
Robert MacCrate 

Attorneys for Defendants 

48 Wall Street 


New York, New York 10005 
(212) 952-8100 


Clerk of the United States 
District Court 

For the Southern District of 
New York 


Julien & Schlesinger, P.C. 
2 Lafayette Street 
Wow York, New York 10007 


Letter of Robert MacCrate, Esq., to Stuart A. 
Schlesinger, Esq., March 26, 1976 


SULLIVAN & CROMWELL RL o 


MEW YORK TEL CPHONE: (212) 982-8100 


TRLEM: 264 LIMTERNATIONAL), 127816 {OOMESTIC; 48 WALL STREET, NEW YORK 10005 
CABLE ADDRESS: LADYCOLUAT, NEW YORK 


REO PARK AVENUE, NEW YORK 19017 
17, AVEMUE MATIGNOM, 78008 KANIS 
Bt IRONMONGER LANE, LONDON ECAV ese 


March 26, 1976 


Stuart A. 
Julien & } 
Two Lafaye 
New York, Nev 


Parts, Inc., 


Dear Stuart: 


This letter conféfma telephone call to you of 
Wednesday afternoon, March 24. RB Aat time, as I informed 
you, I had just been advised that tne operator of Empire Ford 
Sales, Inc. in Mount Vernon, New York, hd been terminated on 
March 23,and that Ford Motor Company wa#q, temporarily at least, 
the sole shareholder of Empire. 


As you know, Empire was identified for the first 
time by Mr. McKee at the hearing before Judge Griesa on 
March 23 as a dealer from whom FLM Collision Parts, Inc. con~ 
templated purchasing Ford crash parts and was, therefore, 
designated as one of the two franchised dealers to which Ford 
would give notice, during the pendency of the appeal in 
accordance with the judgment. In view of this fact, I com 
municated to you immediately the preliminary information which 
I had received from Mr. Zolbert, wno likewise had been informed 
only on Wednesday afternoon of what had occurred. 


I have now received more details concerning the 
termination of the operator at Empire and the background of 
the action taken by Ford which I undertook to furnish ygouvs 
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Stuart A. Schlesinger, Esq. -2- 


I am jnformed that Empire is a "Dealer Develop- 
ment” dealership which has been in serious finanéial d/ ffi- 
culties. Under the terms of the Manasement Agreement entered 
into between Empire, as a "Dealer Development" dealership, 
and its opera Ne Operator could be terminated if the 
dext+rship infburred 14eses such that the dealership's issued 
and outstandiky common stock had no value. In such event, 
Ford is requiret’by the terms of its Dealer Development Con- 
tract with Empire tof se the entire comnon stock of the 


dealership for one 


Empire's *, al condition deteriorated markedly 
during December 1975 and Januar 976, showing substantial 
lesses, By early February, 1 ses had become so severe 
that Em vire's coinnon stock was Ally worthless. At that 
tia the Dealer Development officé™in Teterboro recornunended 
te ford headquarters that Empire's opergtor be terminated in 
accordance with the terms of the ManageMent Agreement. This 
xecommendation was given final approva t Ford headquarters 
on March 17 and the operator was no#ified by telegram sent 
March 18 that a board of Girectors meeting of Empire would 
Be held on March 23, 


At the March 23 meeting, the operator was asked 
to resign; when he refused, the board of directors voted 
to terminate the Manasement Agreement on the grounds that the 
common stock of Empire had become worthless. Accordingly, 
Ford was required pursuant to the Dealer Development Contract 


to purciase for one dollar all the common stock, thereby 
making Ford the present sole shareholder of Empire. 
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Stuart A. Schlesinger, Esq. -3- 


In view of this turn of events of which we were 
totally unaware at the time of the hearing on March 23, and 
in keeping with Ford's intention to comply fully with the 
order and injunc n entered in this action, I have becn 
authorized to Anform You that Ford is prepared to send to 
ected by FLM in substit ‘ton for Empire 
form attached to the judgment entered by 


a franchised 
a letter in th 
Judge Griesa in this 


If FLM d Be.ect a second franchised 
@ealer and to avail 
dealer the stipulated‘ 


me when such a selection is ma 


tself of Ford's offer to send to such 
, I request that you so advise 


Very truly yours, 


Robert MacCrate 


cc: Hon. Thomas P. Griesa 
United States District Judge 
United States Courthouse 
Foley Square 
New York, New York 10007. 


Defendants’ Supersedeas Bond, April 5, 1976 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
Se sent alates SiN Vaan eT eet a le ag x 
FLM COLLISION PARTS, INC., $ 


Plaintiff, 


~against- : af SA ces "HP 


FORD MOTOR COMPANY and FORD 
MARKETING CORPORATION, 


Defendants. 


~ 


PLEASE TAKE NOTICE that the within 


of a supersedeas bond filed in the office of 


' 
is,#@ true copy 


the Clerk of 


the within named court on the 5th day of April, 1976. 


Dated: New York, N.Y. 
April 5, 1976 


Yours, etc., 


SULLIVAN & CROMWELL 
Attorneys for Defendants 
48 Wall Street 
* New York, N.¥. 10005 


TO: 
JULIEN & SCHLESINGER, P.C. 
Attorneys for Plaintiff 
2 Lafayette Street 
New York, N.Y. 10007 


eh 


‘ge ee see 2161a 
AMERICAN HOME 


nmiemleN eles ia 
ASSURANCE COMPANY 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


FLM COLLISION PARTS, INC., 


Plaintif, 
2 ~against- 73 Civ. 713 (TPa) 
a FORD MOTOR COMPANY and FORD 
MARKETING CORPORATION, : 
Defendants. $ 


seen tenantarusthoer tennessee 


SUPERSEDEAS BOND 

NOW ALL MEN BY THESE PRESENTS, That we, FORD MOTOR 
COMPANY as Principal, and AMERICAN HOME ASSURANCE COMPANY as 
Surety, are held and firmly bound unto FLM COLLISION PARTS, 
INC,, in the principal sua of ONE MILLION ONE HUNDRED TWENTY 
THOUSAND EIGHT HUNDRED ONE DOLLARS AND SIXTY-SIX CENTS 
“a ($1,120,801.66) lawful money of the United States of america, 
for the payment of which, well and truly to be made, we bind 


ourselves, our heirs, executors, administrators, successors 
and assigns, jointly and severally, firmly by these presents, 
The condition of this obligation is that whereas the above- 
be : named FORD MOTOR COMPANY, Principal, haa entered its appeel 

; te the United States Court of Appeals for the Second Circuit 
on March 26, 1976, to review the judgment entered in the 
above-styled cause by the United States District Court for 
the Southern District of New York on the 24th day of March, 
1976. 
oe NOW, THEREFORE, FORD MOTOR COMPANY, Principal, shall 
pay to FLM COLLISION PARTS, INC, all costs, interests and 


Gamages that may be adjudged against it on the appeal; that 


ee 


om 


a ILO a as . 
oor > rect 


me “ should be affirmed. If the appeal is dismissed, set 


aside or reversed, then this obligation shall be null and 


<ib2a 


7 


void, 
SIGNED AND SEALED this _>-(day of April, A. D. 


1976, at Dearborn, Wayne County, Michigan. 


FORD MOTOR COMPANY 


As Its Assistant Secretary 


PRINCIPAL 


AMERICAN HOME ASSURANCE COMPANY 


ee Oe (SEAL) 


jam BD. Kramer 
As Its Attorney In Fact 


SURETY 


“= ete ne 


POWLH OF ATTORNEY Zibda 


RANDY ALE MIN Y Thee Pre cbeaps 
THAT AM THICAN VIGNE A “HANCT COMPANY. 4 Cotparation duly arqenired and emit ede: the lows of 
thy State ut New Vik sett nerng Ty prinenal offer in the City of Mew York NY has male Consituted od appr nnted 


a Md does Dy thew par wnts meke CONST Ute seed oppeoersy 


William D. Kramer 


of Dearborn, Michigan 
ts true aed lowfat Attoroeyisi av Fect. with fat power and authority hereby conferred in its name glace and stead to 
acknowledge ed deliver 


any and all bonds, undertakings, recognizances or 
other written obligations in the nature thereof, 
including Consents of Surety, 


and to bind the Company thereby as fully and to the same extent as if such bonds were signed by the President. sealed with 
the corpurate seal of the Cumpany and Guly attested by its Secretary, hereby ratifying and confirming all that the said 
Attorney(s) in Fact may do in the premises Said apnointment is made under and by authority of the provisions of the fol 
lowing resolution duty adupted at the regular meeting of the Executive Committee of the Board of Ovectors of the American 
Home Assurance Compsny. du y Called end held at 102 Maiden Lane in the Borough of Manhattan, City of New York, on the 
V1th day of July, 1987 4s quorum beng present 


RESOLVED Trot a) pends ang VOdertawings recoanitances, contracts of mdemnity and a! otner WHlNgs Obbgatory in the 
Materre WMmercol stant be sapeedt by the Charman ot the Goad or the Pregdent. ot any Vice Presment of Hesdent Vice Presetent and duty 
attested My the Secretary a, Assistant Secretary or Reudert Assurant Se Crttary and the corpurate sea! ot the Company affined there 
10 OF, Beth HmStruments aforesunt may be waned by am Attorney i Fact duly SOROINTED and Quaitied ether indwiduaily oF in con 
IVNELON wth some Hiner perian of Attorney in Fact. as Gerignated in his anpointment. and the corporate seat of ine Company aitised 
Wereia 


AND THAT at a regular menting of the Board of Directors of the AMERICAN HOME ASSURANCE COMPANY duly 
called and held at 102 Marden Lane. in the Borough of Manhattan, City of New York, om the 22nd day af May, 1973, at which 
@ QuUOrur was present. the following resolutions, which are still in effect, were duly adopted 


RESOLVED thu ary Secretary oF any Assstant Secretary of inis Corporation 44 authorised to certity eith respect to tne 
OREHIMeNt and continung authority of any Attorney in fact to execute on behalf of this Corporation bonds and UOdertancngs 
fecogMiiancet Contracts of indemnity snd other WHUAGS ONigatory ‘mh Neture Pursuant to resolution of the Executwe Committee of 
ihe Board of Girectors of my Cotporanon adopted at a fegular meeting Reid on the 11th day of Juty 1967 ang that ihe gacatcre co? 
any BUC Cert ying Officer may be 4 facumile thercot oF May Ge engraved OF printed end i! was further 


ALCOUVEID. thet ev auch Attorney in tac? Gelivering @ secretarial cerntication referred to in the wmnnediately preceding 
FOSOtunIOn Wy Insert On Buch certhicgtion 1N@ Gate Inereot send date to be not later than the date of Oeivery thereot by tuch Atiornay 
wmtaed 


IN WITNESS WHEREOF, AMERICAN HOME ASSURANCE COMPANY has caused these presents to be signed by a 
Vice President, attested by a Secretary, and its corporate seal to be hereto affixed ths 23 dey of Octoher A 0 


19 73 
AMERICAN HOME ASSURANCE COMPANY 
i / 


_—— 


(Seal) 


Vice Prepdent 


ae. fairer eng 


ATTEST 2 uP Ape Skat 
we Secretary 


STATE OF NEW YORK 
COUNTY OF NEW on = 
On the.23 aay ot. October. __ a 0. 19_?3uctore me personatly came Leonard H. Collier 
ta me known, who, being by me duly sworn. aid depose anc say that he ws a Vice President of AMERICAN HONE 
ASSURANCE COMPANY, the Company described in aod winch executed the preceding instrument. that ne knows tne 
seal of sad Company, that the seal atfined ia the sa INStrUMeRt is such Corporate seal, that it was so affixed by order of the 
Board of Directors of saud Company and that he signed his name thereto by bke order, And sad _ Leonard H. Collier 
further said that he 1s acquainted with John Gavora__.__ end anows him tobe « Bean lly 


Secretary of said Company: and thet he executed the above instrument. _ 
7.4 JOSFPH H. POLICELLA 


Kez ,_ Peary PUBLIC, STATE OF NEW YORK 
OD ALE Gh Ol te 2.999505 


Quahlied in Lroma County 
Certificate fied in New York County 
Commussron capacs Basch 30, 1974 


STATE OF NEW YORK 
COUNTY OF NEW all 

1, John Gavora, as a Secictary of AMERICAN HOME ASSURANCE COMPANY, co hereby certty that the 
foregoing if a true and curtect copy af a Power of Attervey (including appin able resolution), executed by tend AMERICAN 
HOME ASSURANCE COMPANY, which 1s still in tall force and effect 


IN WITNESS WHEREOF, | have hereunto set my hand end attined the spat of sad Compeny in the City of New 


York, State of New York, this 2nd aay of Ape 4.0, 1912. 


Form 26338 (9.795 
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ORGANIZED 1899 


NEW YORK wy 


STATEMENT as of DECEMBER 31. 1974 


Sdmitted Assets 


Bonds 

Stowks 

Cash sod Bank Deposits 

Agents Balances or Uncollected 
Premiums 

bunds Held by Ceding Retnsurers 

Remsuranve Recoverable on 
Loss Payments 

Company's Interest in Assets 
of Amencan International 
Underwriters Association 

Other Admitted Assets 


Total Assets 


Bonds and Stocks are valued in a 


December 31, 1974 


$ 74,583,761 
53.601 504 
3,600 ,? i 


19,063,513 
$22,632 


1,172,005 


28,002 428 
15322300 


$195.868,381 


Association of Insurance Commissioners 


Securities carried at $ 28,393 494 in 


Mate of New York 
SS 
County of New York 


set forth in foreg 
the protection of 


Corporation's 
See! 


Sworn to and subserbed before me this 


Seg, 


LEO SCHULT2 


NOTARY PUBLIC OF NEW YORK 
No. 41-4524065 Quail. Queens Co. 


Cert. Filed in New York County 


My Commission Expires March 30, 1976 


Ferm 20801 (6/75) 


Liabilities, Capital ang Surpius 


Reserve tor i OSES UNG Lies DP apenses 
Reserve tise | Neatned Preiss 
Reserve ford Aperies Lang 

Hicenses and bees 
Reseive for Unauthornzed Remsurance 
Funds Held under 

Reinsurance treaties 
Other Liabilities 

Total tiabilines 

Capital Stock 
Sarplus 
Total Poheytiolers Surplus 
Toral Liabilines and 

Policyholders Surplus 


ccordance with the basis adopted by the Nationgl 


78 S10.720 
St.613.242 


3389 | 7x 
2,815,505 


24,02 1.693 
7,826,103 
167,876 443 
4,237,635 
23,7584 303 
27,99) 93% 


SIGS MoO tH! 


the above statement are deposited as fequired hy law 


omptrolier of the American Home 
cy are the above described otficers 
was actually possessed of the assets 
Nt of losses and claims and held for 
d. and that the foregoing statement 
ay of December, 1974 according to 


Hud oe 


¥ 
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24th day of April, 1975 


a 


Secretar 
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73 CIVIL ACTION NO. 713 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF 


NEW YORK 
SRLS AAR A IN TRI A ELA, HO a TN 


PLM COLLISION PARTS,INC., 


Plaintiff, 
~against- 


FORD MOTOR COMPANY and FORD 
MARKETING CORPORATION, 


Defendants. 


BOND WITH NOTICE 
OF FILING 


SULLIVAN & CROMWELL 
48 WALi STREET, NEW YORK. N. Y. 10005 


ACION RORODOR 
attenn oon 


Defendants 


Memorandum Endorsement of Judge Griesa Denying 
Stay of Injunction Pending Appea! as Modified, 
April 5, 1976 
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Plaintiff’s Notice of Cross-Appeal, April 13, 1976 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


FLM COLLISION PARTS, INC., 
Plaintiff, 73 Civ. 713 (PPG) 


-against- 
NOTICE OF CROSS- 


DM COMPAN d F 
FORD MOTOR COMPANY and FORD oe 


MARKETING CORPORATION, 


Defendants. 


Notice is hereby given that the plaintiff. FLM Collision 


Parts, Inc., hereby cross appeals to the United States Court of 
Appeals for the Second Circuit from the amended judgment entered 
tn this action on the 23rd day of March, 1976 in so far as the 
District Court found that: 

a. The defendants did not violate 


Sections | and 2 of the Sherman Act. 


b. The plaintiff was not an indirect 


purchaser fram the defendants. 
c, The fafiure of the District Court 
to award the plantiff such damages as it was 


rightfully entitled to. 


d. The failure to award attorney's fees 


and costs asrequested by the plaintiff. 


Dated: New York, New ‘Zork JULIEN & SCHLESINGER, P.C. 
Nortl 12) 1876. 


r0: » Bas Oe flag 


Clerk of the United States 
District Court 

For the Southern District 
of New York 


Attorneys for the Plaintiff 

2 Lafayette Street 

New York, New York 10007 
(212) 962-8020 


Sullivan & Cromwell, Esqs. 
48 Wall Street 
New York, New York 10005 


sitet OF NEW YORK, COUNTY OF oe: - 
¢ am . 
The undersigned, an attorney adiaitted to practice in the courts of New Yerk State, z<ibsSa 


Certification 


cerifies that the within 
J By Attorney 


has been compared by the undersi¢ned with the vriginal and found to be a true anid complete copy. 


Attorneys shows: deponent is 


A@rmation the attorney {s) of record for 


in the within action; deponent has read the foregoing 

and khaows the contents thereof; the same is 

true to deponent’s own knowledce, except as io the matters therein stated to be alleced on information and bebef, 
and that 5s to those matters deponent Eclieves tte beirde. This veriheatine j4 ane by deponent and not by 


Check Appiicad's Bx 


The grounds of deponent’s belief as to all matters not stated upon deponent's knowledze are as follows: 


The undersigned affirms that the foregoing statements are true, under the penalties of perjury. 
Dated: 


The name signed must be primted beneath 
STATE OF NEW YORK, COUNTY OF 


being duly sworn, deposes and says: deponent is 
individual the 


in the within action; deponent has read 
Verification 


the foreguing and knows the contents thereof; the same is true to 
deponent’s own knowledge, except as to the matters therein stated to be alleged on information and belief, and as 
to those matters deponent believes it to be true. 


oo the of 
trification : 5 Ree 
a corporation, in the within action; deponent has read the 


foregoing and knows the contents thereof; and the same 
is true to deponent's own knowledge, except as to the matters therein staied to be alleged upon information and 
belief, and as to those matters deponent believes it to be true. This verification is made by deponent because 


Check Applicable Box 


is a corporation and deponent is an officer thereof. 
The grounds of deponent’s belief as to all matters not stated upon depenent’s knowledge are as follows: 


Sworr to het ce me on ‘ ; 
The same tig. 26 wut! Be printed beneath 


STATE OF NEW YORK, COUNTY OF Load 


being culy sworn, deposes and snys: deponent is not a party to the action, 
ts over 18 years of age and resides at 


AMent On 19 deponent served the within 
@ tf Service 


®y Mal upon 
attorney(s) for in this action, at 
the address designated by said attorney(s) for that puns 
by depositing a true copy cf same enclosed in a post-paid properly addr --. 4 wrapper, in—a post office ~ ofl sal 
depository under ihe exclusive care and custody of the United States P. -: 1 Seryice within the State of New Verk 
by a & 9 
farce deponent served the within upon 
the 
herein, by delivering a true copy theres! : personally. Deponcnt krem th 
person so served to be the person mentioned and described in said pay shes 


Sworn te before me on 19 
# mame vigaed Bust be pr ried boner’? 


NOTICE OF ENTRY 


lease take notice that the within is @ (certified) 
opy of a 

entered in the office of the clerk of the within 
4 court on 19 


Yours, etc., 
JULIEN & SCHLESINGER. P.C. 
nays for 
Offica and Post Offa Address 
2 Lafayette Street 
NEW YORK. N. Y. 10007 


uey(s) for 


=< CONNOOTIC KR OF SETTLEMENT 


Please take notice that an order 


uch the within is a true copy will be presented 
tdement to the Hon 


4 the judges of the withia named Court, at 


day of 
M. 


. Yours, etc, 
JULIEN & SCHLESINGER P.C. 
neys for 
Office and Post Office Adiress 
2 Lafayette Street 
NEW YORK. N. Y. 10007 


index No?} Civ. 719 GSC) Year 19 
PAGO F595 VE Tut colt 


SOUTLLAN DILTUlT Ce BOM YORK 


VLM COLLILICe paets, INS., 


Plaintué, 
a yalnst~ 
FULD bw OTCR COMPANY ant 
FORO BSALLTIANG CORPORSTIOCN, 


JULIEN & SCHLESINGER, P.C. 


Plain! 
Attorneys for * cain 


Office and Post Office Address, Telephons 
2 Lafayette Street 
NEW YORK. N, ¥, 10007 
(212) 962-8020 


lt 


Dus ft . 
Attorney(s) for WESTIN Se 


Dated, 


Attorney(s) for 


1920 O-07e 18 OU met Re IMC. OO RACH ANOR PLACE. MT 18008 


